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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On April 11, 2005, Ellen McCann (complainant or Ms. McCann) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The Complaint asserted that Ms. McCann had been overcharged by PECO from 2000 for service at a prior address, that she went from paying $120 a month with Utility.com to over $300 for the same service from PECO.  She requested that the Commission remove the final balance.  Although not stated in the Complaint, it is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #1782312, dated March 21, 2005, which addressed these contentions and dismissed the informal complaint, and directed Ms. McCann to pay the final bill balance of $400.89 within 20 days of the date of the decision.  These contentions also were addressed by BCS at BCS #1449582, which on October 22, 2003 issued a decision dismissing the informal complaint finding that the final bill was correct, that the billed usage was accurate and that PECO had charged the proper tariffed rates.  
On June 9, 2005, respondent filed its Answer (Answer), denying the material averments of the Complaint.
  PECO explained that it provided residential gas and electric service to complainant at the service address until August 18, 2004, when another customer requested service at that address, that the billings were based on actual meter readings and that the final balance of $400.89 was due on September 29, 2004.  The most recent BCS decision (#1782312) was attached to the Answer.
 
By Hearing Notice dated June 16, 2005, an initial telephonic hearing was scheduled for July 28, 2005, and the case was assigned to me.  

As is my customary practice, I issued a Prehearing Order dated June 16, 2005.  The Prehearing Order directed the parties to comply with various procedural requirements (including the service of proposed exhibits), and specifically explained to complainant that she “bears the burden of proof and must demonstrate by a preponderance of the evidence that he/she is entitled to the relief requested in the Complaint.”
The initial telephonic hearing was held as scheduled at 10:00 a.m. on July 28, 2005.  Ms. McCann did not participate.  PECO participated through counsel, Lisa Lutz, Esq.  I allowed Brian Kelly, who stated that he was the husband of Ellen McCann, to appear and testify. He sponsored no exhibits.  PECO presented the testimony of Anita Armstead, who sponsored two exhibits (PECO Exh.1, an account statement for the period April 29, 1999 through August 18, 2004 and PECO Exh. 2, the BCS decision at #1782312) which were admitted into the record.  Because of his inability to control himself, I was forced to disconnect Mr. Kelly from the hearing (after the presentation of both his and PECO’s direct cases) while Ms. Lutz was 

presenting further testimony from her witness.  The record consists of a transcript of 36 pages and PECO Exhs. 1 and 2.  The record was closed on August 19, 2005.
As explained in more detail below, the Complaint should be denied.  Mr. Kelly presented no evidence that PECO violated the Public Utility Code, or any order or regulation of the Commission.  The final bill rendered is accurate and the responsibility of complainant McCann.

FINDINGS OF FACT

1.
The complainant in this proceeding is Ellen McCann, whose address is listed in the Complaint as 118 W. 5th Avenue, North Wildwood, NJ 08260.
2.
The respondent in this proceeding is PECO Energy Company.

3.
On April 29, 1999 complainant Ellen McCann telephonically contacted PECO and initiated service at 412 Cottman Street, Cheltenham PA 19012.  Residential electric and gas service were provided to that address until August 18, 2004, when another customer applied for service there.  Tr. 14-15.
4.
Ellen McCann is not currently a customer of PECO.  Tr. 14.
5.
From August 25, 2000 through February 28, 2001, Utility.com was complainant’s electricity generation supplier; PECO remained the supplier of gas service and the provider of electric distribution service.  The customer received two separate bills.  Tr. 24, 32.
6.
Utility.com withdrew from the Pennsylvania market suddenly in February 2001; its customers were returned to PECO’s provider of last resort default service.  Tr. 32.
7.
From June 28, 2001 through January 28, 2004, Ms. McCann was a customer of electric generation service from Green Mountain Energy.  PECO was the billing agent for Green Mountain, and the supplier charges were reflected on the monthly bill.  Tr. 33. 

8.
PECO Exh. 1, a statement of account for the period April 29, 1999 through August 18, 2004 shows:
A.
All billings were based on actual meter readings.
B.
The final balance due is $400.89.
C.
The payments shown were received by PECO, whether directly from Ms. McCann, Mr. Kelly or indirectly through another source.  Payments are credited to a customer’s account when received and included in the business records used to generate PECO Exh. 1.  Tr. 20-21.
D.
The meter was replaced on August 15, 2001.
9.
There is no evidence that the meter which was replaced on August 15, 2001 was defective or failed to register the amount of electricity actually consumed.  
10.
On May 4, 2001, complainant McCann signed up for PECO’s e-billing, in which billing statements are provided on-line, rather than sent through the mail.  Tr. 15.
11.
On November 25, 2003, Ms. McCann contacted PECO and requested paper bills be sent for the period June 27, 2003 through October 28, 2003; PECO sent the bills as requested.  Tr. 15-16.
12.
The bills rendered by PECO to complainant after Utility.com withdrew from the market were not higher because PECO was “inflating” or charging incorrect rates or because of a faulty meter.  They were higher because they included the charges for electric generation, as well as electric distribution and gas service.  Tr. 35.
13.
There is no evidence that PECO charged anything other than its proper tariffed rates for gas and electric service.
14.
The issues raised in this Complaint were addressed by BCS:

A.
At BCS#1782312 dated March 21, 2005, BCS addressed Mr. Kelly’s various contentions regarding the billing, and directed that the informal complaint of Ellen McCann be dismissed and that the customer pay the final bill balance of $400.89 within 20 days of the date of the decision.  Complainant did not comply with this decision. PECO Exh. 2; Tr. 16.
B.
At BCS #1449582 dated October 22, 2003, BCS addressed Mr. Kelly’s contentions regarding the billing, and dismissed the informal complaint, finding that the bills were properly rendered and the customer’s consumption was consistent based on weather conditions and the history of the account:  “Therefore, it is Decided:  (1) That the informal complaint of Ellen McCann is dismissed.  2) That the bills are correct as rendered based on the available information.  If the customer would like a high bill investigation, please contact PECO at 1-800-494-4000 for arrangements.  3) That PECO has charged the customer the proper rates as approved in the PECO currently effective tariff, which is approved and on file at the PECO offices and the offices of the PUC.  The customer may also view the currently effective tariff on line at puc.paonline.com.”  The customer did not contact PECO for a high bill investigation.  Tr. 17-18.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa  Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of  Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa.P.U.C. 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, supra.

The utility, PECO in this case, has the right to bill and receive payment for the utility service actually supplied.  Section 1303 of the Public Utility Code, 66 Pa.C.S.A. §1303.  See, Neal v. Philadelphia Gas Works, Docket No. Z-00971874, Commission Order entered January 4, 2002; Angie’s Bar v. Duquesne Light Co., 72 Pa.PUC 213 (1990); West Penn Power v. Nationwide Ins. Co., 228 A.2d 218; 1967 Pa. Super. LEXIS 1260.  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).

There is no question that complainant McCann failed to sustain her burden of proof in this proceeding.  In fact, there was no evidence whatsoever that the final bill rendered was inaccurate or improper.  
First, Mr. Kelly contends that there was no contractual relationship between his wife and PECO, that there was no “privity.”  Tr. 7, 19, 23, 27.  He repeatedly made a point of noting that PECO was unable to produce checks made out to it by his wife during the period 1999-2002.  Tr. 19-20, 23.  This argument is senseless.  The relationship between PECO and Ms. McCann – i.e., between supplier and user – arose on April 29, 1999 when complainant telephonically contacted PECO and initiated service.  This relationship, in which residential electric and gas service were provided to the service address, continued until August 18, 2004, when another customer applied for service there.  The fact that complainant for a period chose Utility.com as her electric generation supplier has nothing to do with the gas and electric distribution service provided by PECO.  In this connection, Mr. Kelly’s assertion that PECO “assumed control” of the account needs to be clarified. In February 2001, Utility.com abruptly abandoned serving customers in Pennsylvania; complainant defaulted back to PECO’s provider of last resort generation service.

Of course, if Mr. Kelly’s position is accepted, that there should be no payments shown on PECO Exh. 1 because PECO cannot produce copies of the check or evidence of electronic transfers, then obviously Ms. McCann should be held liable for the entire billed amount.  
Second, there is absolutely no support – much less that quantum of evidence necessary to sustain a material finding – for Mr. Kelly’s contentions that the meter which had been replaced on August 15, 2001 was faulty, that PECO somehow was “inflating the bills.” (Tr.10, 11)  Not only is there no meter test report showing that the meter was defective, the pattern of usage registered after the meter replacement is consistent with the usage registered prior to the replacement.  This is especially true for the second year following the meter replacement, in which the average daily usage (in KwH) was consistently higher than the usage for the period immediately after the meter replacement and either higher or slightly below the corresponding period with the old meter:
	DATE
	ADU
	DATE
	ADU
	DATE
	ADU

	8/28/2000
	25.6
	
	
	
	

	9/28/2000
	22.1
	9/27/2001
	19.2
	9/26/2002
	19.9

	10/30/2000
	15.1
	10/26/2001
	16.0
	10/28/2002
	17.0

	11/30/2000
	18.7
	11/28/2001
	13.3
	11/26/2002
	22.1

	12/29/2000
	29.5
	12/28/2001
	21.9
	12/30/2002
	19.3

	1/30/2001
	24.5
	1/29/2002
	18.7
	1/29/2003
	23.4

	3/1/2001
	20.9
	2/26/2002
	16.0
	2/26/2003
	22.0

	3/30/2001
	20.6
	3/28/2002
	18.8
	3/27/2003
	17.1

	4/28/2001
	22.5
	---
	---
	4/28/2003
	15.7

	5/30/2001
	24.0
	5/29/2002
	13.4
	5/28/2003
	17.6

	6/28/2001
	21.8
	6/27/2002
	14.8
	6/27/2003
	20.7

	7/20/2001
	31.9
	7/29/2002
	21.1
	
	

	8/29/2001
	37.9
	8/28/2002
	32.2
	
	


Again, there was no support for Mr. Kelly’s statement that PECO “charged triple for the same service” or that the average daily usage after the meter was replaced was “much less” (Tr. 9, 11).  While it is true that for the period immediately following replacement of the meter, usage generally was less than previously registered, this could be due to many reasons.  There may have been changes in patterns of usage; there may have been weather conditions that changed.  It could have been that complainant was simply more sensitive to her usage, as during the period from August 2001 through July 2002 there were several informal complaints pending before BCS:  (1) #1001189, opened on August 14, 2001 and closed on October 12, 2001, setting payment terms, and rejecting Mr. Kelly’s request that PECO be ordered to accept payment via check over the telephone, and also noting Mr. Kelly’s claim that he was “slammed” by PECO when Utility.com stopped providing service; and (2) #1133587, opened on April 29, 2002 and closed on July 24, 2004, in which BCS dismissed the informal complaint (again noting Mr. Kelly’s comments about Utility.com) and set payment terms.  The fact is that by the next period of time, average daily usage was either above or slightly below that registered with the old meter.
Obviously, the bills rendered by PECO increased after it became complainant’s generation supplier.  The bills increased, not because the meter had been faulty or PECO was charging the incorrect rate but because they now included generation charges as well as higher actual use.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.
3.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

4.
The final bill rendered by PECO to complainant McCann was true and correct.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Ellen McCann against PECO Energy Company at Docket Number Z-01782312 is denied;
2.
That complainant Ellen McCann, by certified check or money order, pay to PECO Energy Company the final bill balance of $400.89 within 20 days of the date of the Commission’s Order in this proceeding; and
3.
That the record at Docket Number Z-01782312 be marked closed.

	Date:
	September 6, 2005
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge





�	The Answer was timely filed because the Complaint was not served on PECO until May 18, 2005.





� 	Although the Complaint lists the service address as 412 Township Line Road, Cheltenham, PA 19012, the service address is listed as 412 Cottman Street, Cheltenham, PA 19012 in PECO’s Answer, all of the BCS decisions and PECO Exh. 1, the account statement.  I am assuming that they are the same location, based on several Internet mapping sites.





PAGE  
2

