BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

TAIF, Inc.





:








:

        v.






:

C-20043237








:

PECO Energy Company



:

INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 21, 2004, TAIF, Inc. (TAIF or complainant), through counsel, filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent) alleging that TAIF should have been charged the HT (High Tension) rate for service since moving into its new building rather than Rate GS (General Service), and also that as a result of this rate misclassification, it was unable to qualify for service pursuant to PECO’s Employment and Economic Recovery Rider (E2R2) as a “new service location.”  As relief, it requested that the Commission direct PECO to refund or credit TAIF the difference between the charges calculated pursuant to Rate GS and the charges calculated pursuant to Rate HT and to provide a credit for the amount TAIF would have received under the E2R2 rider.



The Complaint was served on respondent PECO on July 15, 2004.  On August 4, 2004, PECO filed a timely Answer in which it denied the material averments of the Complaint.  



On August 11, 2004, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference to provide the parties an opportunity to resolve the matter.  A report was filed with the Office of Administrative Law Judge mediator as required by that order.



By Hearing Notice dated January 4, 2005, an initial hearing was scheduled for March 28, 2005 and the matter was assigned to me.  I issued a Prehearing Order dated January 10, 2005, directing the parties to comply with various procedural requirements.


On March 7, 2005, complainant requested that the hearing be continued and rescheduled.  By Order dated March 8, 2005, I granted this request.  



By hearing Cancellation/Reschedule Notice dated March 15, 2005, the hearing was continued and rescheduled for May 4, 2005.



That hearing was held as scheduled on May 4, 2005.  Complainant TAIF appeared through counsel and presented the testimony of one witness, Gerald Lockwood, a PECO Account Manager.  Respondent PECO, represented by counsel, appeared and participated.  At the hearing, PECO announced that it had agreed to reclassify TAIF’s service to Rate HT and to credit TAIF the difference between Rate HT and Rate GS from the date that TAIF had initiated service in February 1, 2002 to the date TAIF had been placed on Rate HT.  The parties also agreed to stipulate to the relevant facts, which were not in dispute, and agreed that the sole remaining issue to be addressed is whether TAIF qualified for the E2R2 rider, specifically whether TAIF is or is not engaged in “substantially the same type of operation” as the previous customer at the service address so as to qualify for the E2R2 rider.


Pursuant to my May 4, 2005 Briefing Order, both parties submitted Main Briefs on or before June 29, 2005 and Reply Briefs on or before July 11, 2005.



The record, which consists of a transcript of 60 pages and a number of exhibits (Exhs. C-1, C-2, C-3, C-4, C-6, C-8, C-11, C-20, C-23, C-24, C-25 and C-26; PECO Exhs. 1 through 8) was closed on July 11, 2005.



As explained in more detail below, the Complaint should be sustained, TAIF should have the E2R2 rider applied to its service and PECO is directed to provide a refund or credit TAIF’s account accordingly.

FINDINGS OF FACT


1.
The complainant in this proceeding is TAIF, Inc., which since February 2002 has received electric service from PECO at 666 Kaiser Drive, West Business Park, Folcroft, PA. 19032 (the current service address).  Prior to that, from April 1987 complainant received electric service from PECO at 530 Foundry Road, West Norriton Industrial Park, Norristown, PA.  Tr. 38-39.



2.
The respondent in this proceeding is PECO Energy Company.



3.
Since 1967, TAIF has been in the business of manufacturing approximately 80 varieties of pasta products.  Tr. 38-39.


4.
Although TAIF moved into the current service address in February 2002, it did not start manufacturing operations until October 2002.  There was a ramp-up period between February and October 2002 when TAIF undertook the process of making lease improvements and moving in its equipment.  Tr. 38.



5.
The business that previously operated at 666 Kaiser Drive, Folcroft, PA was Keystone Foods (Equity Meat Corporation).  Keystone was in the business of manufacturing hamburgers in the form of raw, frozen patties for McDonald’s.  Tr. 39.


6.
All of Keystone’s equipment was taken out of the service location and replaced with TAIF’s own equipment.  None of the equipment currently used by TAIF was used by Keystone.  Tr. 41.



7.
Since taking over the facility in February 2002, TAIF invested approximately $750,000 in leasehold improvements and between $400,000 and $500,000 in new equipment.  Tr. 41-42.



8.
Keystone:
(a)
Produced 400,000 pounds of hamburger a day during its period of operation, from 1992 through February 2002 (Keystone began ramping down its operations in February 2001);
(b)
Had on average 300 employees;
(c)
Had round the clock operations; and
(d)
Used approximately 599,000 kwh during February 2001, a representative month of operation.  Tr. 39-40, 42; PECO Exh. 5; Exh. C-2. 


9.
TAIF:
(a)
Has 38 employees;
(b)
Runs one shift; and

(c)
Averages between 92,000 and 154,000 kwh per month.  Tr. 40; PECO Exh. 1.



10.
Both TAIF and Keystone identified themselves as “manufacturers” on their respective sales tax exemption certificates.  PECO Exhs. 3 and 6.


11.
Standard Industrial Classifications (SIC) codes are used by the Occupational Safety & Health Administration (OSHA) to categorize different industries and operations.  Tr. 54-55; PECO Exh. 7.



12.
There are 10 major divisions; Division D is Manufacturing.  Within Division D, Major Group 20 is Food and Kindred Products.  Tr. 50; PECO Exh. 7.


13.
Within Industry Group 201 (Meat Products), Keystone was coded 2013 (Sausages and Other Prepared Meat Products).  Within Industry Group 209 (Miscellaneous Food Preparations and Kindred), TAIF is coded either 2098 (Macaroni, Vermicelli and Noodles) or 2099 (Food Preparations Not Elsewhere Classified).  PECO Exh. 8; Exhs. C-23, C-24.


14.
For use in its internal documents, PECO assigns an SIC code based on information provided by the customer.  PECO uses this code for the purpose of marketing programs, account executive assignments and sorting of data and not for any other purpose.  Tr. 47-48.



15.
PECO accidentally carried over Keystone’s SIC code (2013) onto its internal documentation for TAIF when TAIF commenced operations at the current service address.  Tr. 46-47, 51.


16.
Gerald Lockwood, the PECO account executive for TAIF, never visited TAIF’s facility.  Tr. 16-17.



17.
Gerald Lockwood, the PECO account executive for TAIF, never advised TAIF that it did not qualify as a New Service Location under the E2R2 rider because it was substantially the same type of operation as Keystone.  Tr. 44-45.


18.
TAIF repeatedly requested that it receive Rate HT service, and that it be accepted as a New Service Location under the E2R2 rider.  Exhs. C-4, C-6, C-8 and C-11.

DISCUSSION
The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant TAIF has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



There is no question that TAIF sustained its burden of establishing that it should have been accepted for PECO’s E2R2 rider.  The E2R2 rider, which is a supplement to PECO’s electric tariff that is designed to encourage the creation of manufacturing jobs in PECO’s service territory,
 provides in relevant part:


B.
QUALIFYING NEW SERVICE LOCATION.  A Service location will be considered a Qualifying New Service Location if the customer can satisfy all of the following conditions:

*

*

*


. . . The Company has not previously provided service to the Service location, or the service previously provided by the Company to the Service Location was not used for substantially the same type of operation. . . 



The parties stipulated that TAIF satisfied all the other conditions required for application of the rider, other than whether its operation is substantially the same type of operation as that conducted by the previous occupant of the service location.  Tr. 12.  PECO’s position is that the operations were “substantially similar,” in that both TAIF and Keystone were manufacturing operations, and that to allow application of the rider would be contrary to its purpose of economic development as one manufacturer has merely been replaced by another, with fewer employees.


The record establishes that the two businesses were simply not “substantially the same type of operation.”  While both manufacture food products, frozen raw hamburger patties are not dried pasta products.  The processes, electrical usage and equipment are substantially different.  The scope of operations (the contrasting numbers of employees and shifts) is substantially different.  Indeed, the fact that TAIF had to invest approximately $750,000 in leasehold improvements and between $400,000 and $500,000 in new equipment – and that none of the equipment TAIF uses was used by Keystone – shows there had to be substantial modifications to the facility in order to convert from the hamburger manufacturing operation to the pasta making operations.  



While I agree with PECO that regard to the SIC coding may be helpful, the undisputed fact is that it does not use the SIC codes for any purpose other than for marketing programs, account executive assignments and sorting of data.  If the SIC codes are considered, then the fact that Keystone and TAIF have different codes in different industry groups lends additional support to TAIF’s position.  As well-stated in TAIF’s Reply Brief at 5:



First, there is nothing in the tariff which even remotely suggests that the Commission should look to the ten major divisions of the Standard Industrial Classifications in determining whether two companies are substantially the same type of operations.  Presumably, if there was any importance to these ten major divisions under the Standard Industrial Classifications, they would have found their way onto PECO’s internal forms for “marketing programs, account executive assignments and sorting of data.”  (N.T. p. 47).  Apparently the only numbers which are of any utility to PECO from a business standpoint is to segregate their various customers according to their actual SIC Codes – not the major classification under which they fall.  PECO is essentially asking the Commission to ignore the fact that it uses a company’s actual SIC Code on its internal documentation and to consider a categorization that PECO never considered relevant in dealing with its customers.  If the SIC Codes carry any weight in determining whether TAIF and PECO are substantially the same type of operations, it can only be to the extent that PECO actually utilizes those codes – i.e. the actual codes and not the ten major divisions and occupations making up the codes.  



In addition, there can be no question that application of the E2R2 rider is appropriate.  Despite PECO’s contention concerning the relative numbers of employees, the fact remains that TAIF could have chosen to relocate its manufacturing facility outside PECO’s service territory.


The question of adequacy of service was not raised in TAIF’s Complaint.  If it had been, there are serious questions that could be raised about the adequacy of the service provided to this customer by PECO.  First, it improperly refused to provide service at Rate HT until after the formal Complaint had been filed.  Second, it was not until literally the day before the scheduled hearing that PECO dropped its position that TAIF did not qualify for the rider because its request had been made untimely and raised the issue that TAIF did not qualify for the E2R2 rider because of the similarity of operations to the previous tenant.
  Third, it inadvertently carried over Keystone’s SIC code to TAIF.  Finally, intentionally or not, although in places PECO does reference the appropriate standard, PECO repeatedly uses the phrase “substantially similar” in comparing TAIF’s and Keystone’s operations.  (See, e.g., PECO’s Main Brief at 5, 8, Reply Brief at 2, 4).  This is obviously not the test under the tariff; rather, the test is whether TAIF and Keystone are “substantially the same type of operation.”


In conclusion, the Complaint should be sustained.  TAIF qualifies for service under the E2R2 rider as its pasta-making business is not substantially the same type of operation of the previous occupant of the service location.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.


3.
Complainant TAIF, Inc. has sustained its burden of proof.


4.
TAIF, Inc. is eligible for service under PECO’s Employment and Economic Recovery Rider as a Qualifying New Service Location.

5.
The service previously provided by PECO to the service location was not used for substantially the same type of operation.
ORDER

THEREFORE,


IT IS ORDERED:


1.
That the Complaint filed by TAIF, Inc. against PECO Energy Company at Docket No. C-20043237 is sustained;


2.
That within 20 days of the entry of the Commission’s order in this proceeding, PECO Energy Company shall accept TAIF, Inc. as a Qualifying New Service Location pursuant to the Employment and Economic Recovery Rider as of the date of TAIF’s initial request;


3.
That within 30 days of the entry of the Commission’s order in this proceeding, PECO Energy Company shall provide any appropriate credit or refund as the result of accepting TAIF, Inc. as a Qualifying New Service Location pursuant to the Employment and Economic Recovery Rider as of the date of TAIF’s initial request; and


4.
That the record at Docket No. C-20043237 be marked closed.

	Date:
	September 7, 2005
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	The Complaint also requested various forms of relief that either are not provided by the Commission or cannot be provided by the Commission, such as “retroactive credit for savings lost,” pre-judgment interest and costs.  


�	PECO Exhs. 1 through 8 were attached to TAIF’s Main Brief as Exhibit A; Complainant’s Exhs. C-1, C-2, C-3, C-4, C-6, C-8, C-11, C-20, C-23, C-24, C-25 and C-26 were attached to TAIF’s Main Brief as Exhibit B.


�	Pa. P.U.C. v. Philadelphia Electric Company, 57 PaPUC 328 (1983), approving the E2R2 rider.


�	TAIF was not prejudiced by this untimely assertion, as it became clear at the hearing that the parties were able to stipulate to the relevant issue and that there were no facts in dispute.  Of course, had TAIF requested a continuance, it would have been granted.
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