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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Stanley F. Michaels (Complainant), filed on August 15, 2005,
 to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, which was issued on May 26, 2005.  Duquesne Light Company (Duquesne) filed Reply Exceptions on August 30, 2005.
History of the Proceeding



On June 5, 2003, the Complainant filed a Formal Complaint (Complaint) wherein he alleged that Duquesne excavated his property at 2116 Mazette Place, Pittsburgh, Pennsylvania, (2116 Mazette Place) thereby damaging his sidewalk.  The Complainant also alleged that Duquesne destroyed mature trees at several unimproved lots that he owns.  The Complainant requested that the sidewalk be restored, that he be provided a map showing a sewer layout before and after a sewer revision and that he be provided new trees to replace the ones that were removed.


On July 10, 2003, Duquesne requested and received an extension of time to file an Answer to the Complaint.  On July 30, 2003, Duquesne filed an Answer wherein it denied any involvement with the excavation, but noted that one of its crews picked up a City of Pittsburgh utility pole that was in danger of falling in the vicinity of 2116 Mazette Place.


A hearing on the matter was held before ALJ Nemec on August 31, 2004.  The Complainant participated pro se at the hearing, and Duquesne was represented by counsel.  


The Complainant requested, and was granted, 30 days to submit additional exhibits.  Those additional exhibits were filed by the Complainant on September 28, 2004.  On October 8, 2004, Duquesne filed objections to portions of the Complainant’s proposed exhibits.  Under date of November 5, 2004, the Complainant moved to reopen the record to permit Duquesne to cross-examine him on his exhibits.  Duquesne filed its Answer on November 12, 2004, reiterating its objections and asking that either its objections be sustained, or that it be given an opportunity to cross-examine the Complainant and to respond with its own testimony and exhibits at a further hearing.



By interim order dated November 18, 2004, the record was reopened for the purposes of receiving the Complainant’ exhibits, to permit Duquesne to cross-examine the Complainant and to permit Duquesne to respond with additional testimony and/or exhibits.  A further hearing was held before ALJ Nemec, on January 14, 2005, at which the Complainant participated pro se, and Duquesne was represented by counsel.  
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  



As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).  See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The ALJ made twenty-nine Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The ALJ provided the following overview of the instant matter in his Initial Decision:
What [the Complainant] wants this Commission to do is order Duquesne to perform “restoration” in the area where a large tree was cut down.  He wants the Commission to find that Duquesne removed trees from outside of its right-of-way.  He cited 578 A.2d 75 as a case providing authority for the Commission to make the requested finding.  He wants a finding that in the course of trimming a tree over a number of years a tree can be damaged to the extent that it loses limbs unnaturally.  The resulting debris that has to be removed should be Duquesne’s responsibility and not his.  He wants to be reimbursed for past and future expenses incurred in debris removal.  He apparently wants a definition of proper vegetation management.  Finally, apparently he wants Duquesne to reimburse him for alleged damages to the lawn and sidewalk at 2116 Mazette Street [sic].
(I.D. at 9).


The ALJ noted that the Complainant acknowledged receipt of a written notice of Duquesne’s intent to trim and clear its right-of-way (ROW).  The ALJ found that there is confusion on the record over what tree the Complainant claimed was wrongfully felled, and there are a number of areas that the Complainant failed to develop on the record.  The ALJ commented that the record is devoid of a clear description of the size and location of the ROW., or the tree or trees that the Complainant alleges were wrongfully felled.  The ALJ noted that the Complainant disagreed with the testimony of Ms. Jennifer Arkett (Ms. Arkett), Duquesne’s Manager of Vegetation and Construction, over the condition of one of the trees removed.  The ALJ found that Ms. Arkett’s view should prevail due to her personal qualifications and experience.  (I.D. at 10).


Regarding the excavation of the sewer line at 2116 Mazette Place, the ALJ concluded that the Complainant did not established, in any way, that Duquesne had any responsibility.  The ALJ found that the Complainant had no first-hand knowledge of any of the events and produced no witnesses at either hearing.  The ALJ found that Duquesne’s account was undisputed.  That account is simply that a crew was called out because of a report of a leaning pole.  The crew found that the pole, a City of Pittsburgh street light pole, was in danger of falling.  The crew removed that pole and placed it on the ground.  Subsequently, Duquesne was awarded a contract with the City to maintain its street light system, and then Duquesne was involved in the reinstallation of the pole at a point off the Complainant’s property.  


Based upon the foregoing discussion, the ALJ concluded that the Complainant did not meet his burden of proof pursuant to 66 Pa. C.S. § 332(a).  Accordingly, the ALJ recommended that the Complaint be dismissed.



Pursuant to our Regulations at 52 Pa. Code Section 5.533(b), 52 Pa. Code § 5.533(b), each exception shall be numbered and shall identify the finding of fact or conclusion of law to which an exception is taken.  The Complainant’s Exceptions do not fully conform to 52 Pa. Code § 5.533(b).  However, pursuant to 52 Pa. Section 1.2(a), 52 Pa. Code § 1.2(a), the Commission can disregard an error or defect of procedure which does not affect the substantive rights of the parties.  We will exercise our discretion and consider the Complainant’s Exceptions on the merits.


The Complainant, in his Exceptions, argues that the ALJ erred in relying on the testimony of Ms. Arkett.  The Complainant argues that the ALJ erred in not giving the Complainant an opportunity to challenge Ms. Arkett’s credentials as an expert.  (Exc. at 1-2).


The Complainant cited Ms. Arkett’s statement that she only reviews ROWs to ensure the reliability and integrity of Duquesne’s system.  The Complainant alleges that Ms. Arkett has ignored the responsibility to protect the homeowner and preserve public safety.  The Complainant maintains that Duquesne caused the dangerous conditions through its negligent vegetation management.  (Exc. at 2).


The Complainant also alleges that the ALJ erred in permitting Ms. Arkett to sponsor an exhibit prepared by Ms. Valarie Griffin (Ms. Griffin), a former employee who worked under the supervision of Ms. Arkett.  The Complainant argued that this testimony was hearsay and prejudicial to his case.  (I.D. at 3-4)


The Complainant’s next Exception pertained to the ALJ’s finding of Fact No.17.  The Complainant alleges that the ALJ erred in concluding that a tree at 2116 Mazette Place is not a safety hazard due to Duquesne’s trimming.  According to the Complainant, Duquesne cut down half of the tree which had two trunks.  This resulted in the tree leaning toward the house on the 2116 Mazette Place property.  The Complainant contends that the ALJ ignored the Complainant’s evidence which shows the tree leaning toward the house.  The Complainant urges that Duquesne be directed to remove the tree.  (Exc. at 3).


The Complainant makes a similar allegation relative to his property at 416 Prospect Street.  Specifically, the Complainant contends that the picture shows that telephone, cable and electric lines are within reach of a tree at that property.  The Complainant claims that the tree could fall, and that the ALJ ignored his evidence.
(I.D. at 4).



The Complainant also explains that a large spruce tree on his property at 420 Fairywood Street is leaning at a 45 degree angle next to Duquesne’s lines.  The Complainant avers that the ALJ ignored his evidence that this tree should be removed as it is a safety hazard.  (Id.).


The Complainant makes similar allegations concerning his properties at 401 Fairview Street and 1050 Princeton Street.  Again, the Complainant urges that the trees at these properties be removed as safety hazards.



Duquesne rejoins that while the Commission’s regulations at 52 Pa. Code  § 5.324(a) permit discovery of expert testimony, there is no Commission regulation that requires prior provision of an expert’s credentials to an opposing party.  Duquesne also states that the Complainant and Ms. Arkett met on at least two occasions and that Ms. Arkett explained her credentials to the Complainant.  


Duquesne continues that the Complainant cross-examined Ms. Arkett about her credentials.  Duquesne states that the Commission’s regulations at 52 Pa. Code §§ 5.321-5.373 permit discovery concerning the credentials of a witness.  Duquesne states that it cannot be held responsible for the Complainant’s failure to pursue such discovery.  (R.Exc. at 7-9).



Duquesne addresses the Complainant’s Exception regarding Ms. Arkett’s statement that that she only reviews ROWs to ensure the reliability and integrity of Duquesne’s system.  Duquesne argues that pursuant to Sections 102 and 1501 of the Code, 66 Pa. C.S. §§ 102 and 1501, a public utility’s service obligation, including its review of vegetation in its ROWs, is limited to acts related to the distribution of electric energy.  Duquesne opines that it is not required to remove every tree that might conceivably come into contact with its electrical facilities, nor does it have a universal obligation to remove all trees that may pose a danger to public safety.  (R.Exc. at 11-12).


With regard to the Complainant’s Exception regarding the testimony of Ms. Griffin, Duquesne submits that the Complainant did not object to the admission of the testimony and exhibit at the hearing.  According to Duquesne, the Business Records as Evidence Act, 42 Pa. C.S.A. § 6108(b), provides that a record of an act, condition or event shall be competent evidence if the custodian or other qualified witness testifies to its identity and mode of preparation, and if it was made in the regular course of business.  Duquesne submits that Ms. Griffin was supervised by Ms. Arkett, and Ms. Arkett’s testimony was an accurate recounting of Ms. Griffin’s activities.  Thus, Duquesne argues that the criteria of 42 Pa. C.S.A. § 6108(b) are met.  (R.Exc at 13-14).


With regard to the Complainant’s Exception regarding Finding of Fact   No. 17, Duquesne asserts that Finding of Fact No. 17 did not concern the property at 2116 Mazette Place.  Rather, Duquesne asserts that Finding of Fact No. 17 concerned a tree at the Complainant’s residence on the extension of Princeton Street.  Duquesne states that its Exhibits 4-5 show a stump of a tree cut down and a portion of the downed tree laying on the ground.  Duquesne explains that the tree that the Complainant suggests was cut in half, was cut down in its entirety.  (R.Exc. at 15-16).


With regard to the Complainant’s argument that wires are running dangerously close to a tree at 416 Prospect Street, Duquesne submits that the photograph shown by the Complainant clearly shows two wires running through the tree to a house.  According to Duquesne, neither of the two wires is an electrical wire connecting to an electric meter.  Duquesne argues further that the only electrical wires shown in the picture are on the far side of the street.  (R.Exc at 16-17).


Duquesne also notes that the only photograph of a tree at the property at 420 Fairywood shows a tree leaning slightly to the right.  Duquesne asserts that the tree is not leaning at a 45 degree angle as alleged by the Complainant.  Duquesne asserts that the tree in question does not affect any service lines.  (R.Exc. at 17-18).


Duquesne also claims that the Complainant’s Exception regarding the premises at 401 Fairview is inaccurate.  According to Duquesne, the photograph supplied by the Complainant is so unclear as to preclude the reader from discerning any wires.  Duquesne also submits that the photograph submitted by the Complainant does not support his assertion that 80% of the tree is stripped of all greenery.


Before addressing our disposition of the Exceptions, it is important to note that, pursuant to the ALJ’s Conclusion of Law No. 3, this Commission lacks the authority to award damages.  This is well settled in case law.  Miller v. West Penn Power Co. Docket No. C-00981947 (Order entered October 20, 1999), and Feingold v. Bell Telephone Company of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Therefore, the Complainant’s requested remedies, such as tree restoration and reimbursement for past and future expenses connected with the vegetation maintenance by Duquesne, cannot be granted.


We shall also dismiss that portion of the Complaint which deals with the alleged damage that was done as a result of excavation at 2116 Mazette Place.  In his Finding of Fact No. 25, the ALJ correctly concluded that at no time did Duquesne do any digging in the area.  The ALJ correctly determined that a City of Pittsburgh street light pole was in danger of falling over after having been undermined by a ditch on the property.  The ALJ found that the Complainant produced no evidence that refutes Duquesne’s account of the incident.  Moreover, the Complaint’s Exceptions were silent on this issue.


With regard to the Complainant’s Exception regarding the ALJ’s reliance on the testimony of Ms. Arkett, we conclude that it is not meritorious.  It is well settled as a matter of law that it is in the purview of the presiding ALJ to determine from the demeanor of witnesses, the credibility and candor of their testimony and to affix a certain weight to their testimony.  Danovitz v. Portnoy 399 Pa. 599, 161A.2d 146 (1960).  Moreover, as Duquesne pointed out in its Reply Exceptions, the Complainant had the opportunity to cross-examine Ms. Arkett and object to the admission of her testimony, but did not.


We shall also dismiss the Exception regarding the testimony of Ms. Griffin which the Complainant characterized as hearsay.  We find that Duquesne, in its Reply Exceptions, appropriately demonstrated that this testimony is admissible pursuant to 42 Pa. C.S.A. § 6108, in that Ms. Griffin worked under the supervision of Ms. Arkett who could testify to its identity and mode of preparation.


We find that the Complainant’s Exceptions do not rise to a level that would cause us to reverse the ALJ’s Findings and Recommendations in this case.  Specifically, the Complainant’s Exceptions do not refute the ALJ’s determination that the record is devoid of a clear description of the location of the trees that were wrongfully felled, or the trees that the Complainant contends are dangerous.  We find Duquesne’s Reply Exceptions convincing in pointing out the confusion cited by the ALJ.  Our review and inspection of the photographs proffered by the Complainant also lead us to the same conclusion reached by the ALJ.  As such, we shall deny all of the Complainant’s Exceptions
Conclusion


Based upon the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the Initial Decision of ALJ Nemec in its entirety; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Stanley F. Michaels are denied.



2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted.



3.
That the Complaint of Stanley F. Michaels is dismissed.



4.
That this Complaint proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 1, 2005

ORDER ENTERED:  December 13, 2005
	�	The Complainant was granted an extension of time until August 15, 2005 to file Exceptions to the Initial Decision 
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