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HISTORY OF THE PROCEEDINGS


On March 28, 2005, Zakiyah H. Bey (the Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (the Respondent) alleging an incorrect billing.  On June 13, 2005, the Respondent filed an Answer denying the material allegations of the Complaint.



By Hearing Notice dated June 16, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of July 26, 2005 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon and that all parties should expect to be present in the hearing room until their case was called.  


The hearing was held, as scheduled.  The Complainant appeared pro se and testified on her own behalf.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced four exhibits, which were admitted into the record.  


On July 28, 2005, I asked the Respondent to clarify the record by answering three groups of questions.  On August 9 and 24, 2005, Counsel for the Respondent submitted the answers which were also sent to the Complainant for possible objections.  These answers will be collectively marked as PGW Exhibit 5 and admitted into the record.  To date, I have received no objections or comments from the Complainant.  The record was closed on August 24, 2005.

FINDINGS OF FACT


1.
The Complainant is a residential gas customer of the Respondent who takes service at 6926 Theodore Street, Philadelphia, Pennsylvania.



2.
The Complainant has lived at the Theodore address since February 2004 and her service was established on February 26, 2004.    



3.
Before the Theodore Street address, the Complainant lived at 7401 Ruskin Road, 2nd Floor, Philadelphia, PA from June 22, 1996 to June 5, 2002 and was a customer of the Respondent.  From June 2002 to February 2004 the Respondent lived at 5746 Nassau Road and did not have to pay for gas.  The Complainant complained about the gas service at the Ruskin Road address.



4.
At the Ruskin Road address, the Complainant did not pay for gas from June 22, 1996 to November 8, 2000 (PGW Exhibit 5).  The Ruskin Road building had three tenants:  the Complainant on the second floor, another tenant on the first floor, and a drugstore in the basement.  None of the rental units were individually metered and the Complainant had to pay for gas usage to the other rental units (PGW Exhibits 3 and 5).



5.
On June 10, 2002, the Complainant called and asked the Respondent to shut off her gas service.  



6.
The Respondent continued to bill the Complainant because it did not have access to the meter.  The actual meter reading stood at 6473 in June 2002.



7.
Between November 2000 and June 2002, the Complainant made 5 payments in the amount of $527.09:  $100 on January 19, 2001; $200 on March 8, 2001; $100 on April 19, 2001; $77.09 on November 16, 2001; and $50 on March 18, 2002.



8.
As of the date of the service discontinuance (June 10, 2002), the Complainant’s account balance with the Respondent was $2,548.16.

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted improperly in placing the unpaid balance of other tenants’ accounts in her name.



The Complainant testified that initially, the landlord paid for all the gas bills when living at the Ruskin Road address and that she began paying her bills on November 8, 2000 when the landlord installed individual gas meters for the three tenants living at this address.  Later, she found that she had paid gas service for other tenants and she stopped paying the bills.



The Respondent testified that the Ruskin Road building had three tenants:  the Complainant was on the second floor, another tenant was on the first floor and a store in the basement, and that none of these rental units were individually metered.  



Section 1529.1 of the Public Utility Code, 66 Pa. C.S. §1529.1, provides:

   (a)  Notice to public utility.  -  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

   (b)  History of account.  -  Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

   (c)  Failure to give notice.  -  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.



These provisions impose a duty on an owner of a residential building or mobile home park to give notice to each public utility from which the building or mobile home park is receiving utility service, that the premises served are used for rental purposes.  They also require, in mandatory terms, that the serving utility list the account for the served premises in the name of the owner and that the owner is responsible for the payment for utility service rendered regardless of whether the dwelling units are individually metered.



Here, there were three dwelling units at the Ruskin Road address.  One tenant was a drugstore on the ground level, and two other tenants were on the first and the second floor (the Complainant was on the second floor).  One Mr. Lauderdale told the Complainant that the tenants were equipped with individual meters and that each tenant had to pay his or her own gas.  The Complainant assumed the duty to pay for gas used by her, thinking that the Ruskin Road building was individually metered.  But the Respondent’s records showed that there were no requests for the installation of new meters at this address (PGW Exhibit 5).  It is contrary to law to require the Complainant to pay for gas service to other tenants of the property.  This is the responsibility of the property owner.  Therefore, the Respondent should be required to refund $527.09 to the Complainant, the amount she paid from November 2000 to June 2002.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant failed to carry her burden of proof in that it is unreasonable to require her to pay for the gas used by other tenants.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Zakiyah H. Bey against Philadelphia Gas Works at Docket Number C-20054519 is sustained.



2.
That Zakiyah H. Bey should not be required to pay for gas service to other tenants at 7401 Ruskin Road, Philadelphia, PA.


3.
That the owner of the building at 7401 Ruskin Road, Philadelphia, PA is responsible for the payment of the gas used between November 2000 and June 2002.



4.
That the Respondent shall refund the Complainant $527.09, the amount she paid between November 2000 and June 2002.

Date:

September 8, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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