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HISTORY OF THE PROCEEDING


On May 18, 2005, Stephanie Buckley (Ms. Buckley or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia, Respondent, or Company).  The Formal Complaint alleged that Respondent had terminated utility service to her rental property without providing notice through telephone contact or voice mail message.  After service had been terminated, Respondent required Complainant to pay over $2,800 to have service restored.  As relief, Complainant requested that Respondent be directed to provide additional notice to her and, henceforth, to other persons in similar circumstances before terminating service.



On June 8, 2005, Columbia filed an Answer on June 27, 2005, which denied that additional notice was required and which asserted that it had complied with all of the statutory notice requirements.  Columbia also requested a telephonic hearing.



On June 30, 2005, a Telephone Hearing Notice was issued which notified the parties that a hearing by telephone was scheduled for Tuesday, August 2, 2005, at 9:00 a.m.  The case was originally assigned to Administrative Law Judge (ALJ) Cocheres, but was subsequently reassigned to ALJ Colwell, and then to me.


I issued a Prehearing Order on July 5, 2005, which advised the parties of the day, date, and time of the hearing, and provided notice that this case was one of several cases to be heard that day during Call of the Docket.  The Prehearing Order also provided applicable procedures regarding submission of proposed exhibits in advance, attorney representation, continuances, subpoenas, and settlement discussions.  Complainant was given notice that she had the burden of proof.


By cover letter dated July 20, 2005, Columbia provided three copies of proposed exhibits (Columbia Exhibit Nos. 1 through 4), and sent copies to the Complainant.  Complainant did not provide any proposed exhibits in advance of the hearing. 


The Initial Telephone Hearing was held as scheduled on Tuesday, August 2, 2005, at 9:00 a.m., and was transcribed.  Complainant appeared and proceeded pro se, as the individual owner of the rental property at issue, and the landlord ratepayer.  Tr. 4, 9.  She presented no exhibits at the hearing.  Columbia, which was represented by Larry R. Crayne, Esquire, presented the testimony of one witness (Diane Brown) and introduced four exhibits (Columbia Gas Exhibit Nos. 1-4); all of which were admitted.  Tr. 48.  The record was held open for the possible admission, within ten (10) days of the hearing, of Company business records concerning any attempted telephone calls to Ms. Buckley to inform her of the pending termination, and business records of any return receipt, signed for by Ms. Buckley or her agent, evidencing receipt by Ms. Buckley of the Landlord Ratepayer Service Termination Notice.  In addition, Ms. Buckley was requested to submit notice of her Chapter 13 bankruptcy filing.  Tr. 46-48.


At the conclusion of the hearing, the parties gave summations of their position, in lieu of filing briefs.  Tr. 48-52.  In addition, I provided the opportunity for parties to submit memoranda of law on the legal interpretation of “personal service”, as contained in 66 Pa. C.S. §1525(b)(2), concerning notice of termination to landlord ratepayers.  Tr. 52-56. 


On August 4, 2005, Complainant provided a copy of the Notice of Electronic Filing (bankruptcy filing notice), concerning a Chapter 13 bankruptcy filing made by Complainant and her husband, in U.S. District Court for the Middle District of Pennsylvania, on June 29, 2005.  Since there was no indication that this Notice had been served upon Columbia, I arranged for service of this document.



On August 11, 2005, I received copies of two proposed additional Columbia exhibits, marked as Columbia Exhibits 5 and 6, which consisted of the Company’s record of certified letters and the Post Office indication that it could not locate delivery information concerning the certified letter sent by Columbia to Complainant.  Columbia’s submittal did not include Company records indicating a signed receipt, by Complainant, of the Landlord Ratepayer Service Termination Notice.  It also did not include any Company records of telephone contact with Ms. Buckley concerning the termination.  


Also on August 11, 2005, I received a letter memorandum from Columbia, dated August 9, 2005, concerning the definition of “personal service”, under 66 Pa. C.S. §1525(b)(2).  Ms. Buckley prepared a letter response to Columbia’s memorandum, which I received on August 11, 2005. 


By Interim Order dated August 15, 2005, I admitted Columbia Exhibits 5 and 6, and Complainant’s bankruptcy filing, identified as Complainant Exhibit 1.  I also provided Columbia five (5) additional days or until Monday, August 22, 2005, to provide Company logs of telephone contact with Ms. Buckley concerning the termination at issue.  I ruled that the record would close either on August 22, 2005, or upon receipt of the transcript, whichever occurred later.



I did not receive any further proposed exhibits from Columbia by August 22, 2005.  On August 24, 2005, I received a copy of the transcript and closed the record, by Interim Order dated August 24, 2005.  Also on August 24, 2005, I received a copy of transaction history from Columbia which purported to reflect attempted telephone contact by a third party contractor concerning the termination.  I notified the parties, by letter dated August 24, 2005, that this data, which did not appear to represent Columbia’s business records, was not timely and would not be received into the record at that time.  However, I noted that the parties had the right to seek reopening of the record under 52 Pa. Code §5.571 to admit the data.  To date, no party has sought a reopening of the record.


The record consists of 57 pages of transcript, the testimony of Complainant and one Columbia witness, six (6) Columbia exhibits, and one (1) Complainant exhibit.  This case, which may be the first to address statutory interpretation of the 66 Pa. C.S. §1525(b) notice provisions, is now ready for a decision.  
FINDINGS OF FACT


1.
Complainant is Stephanie Buckley (Complainant or Ms. Buckley), who resides at 460 White Church Road, York Springs, PA, 17372.  Columbia Gas Exhibit 5.


2.
Respondent is Columbia Gas of Pennsylvania, Inc. (Columbia, the Company, or Respondent), a public utility providing natural gas service to customers in the Commonwealth of Pennsylvania.  Tr. 8-9, 20.


3.
Complainant has a commercial gas service account with Respondent for service to a rooming house, which she owns and rents to seven tenants, at 736 Baltimore Street, Hanover, PA 17331.  Tr. 7-10, 15, 38; Columbia Exhibits 3 and 4.



4.
Complainant experienced financial difficulty and was in arrears with her account for service to 736 Baltimore Street, Hanover, PA 17331.  Tr. 7, 27; Columbia Exhibit 4.


5.
Due to lack of payments, Columbia instituted termination procedures and sent a 37-day notice of termination to Complainant, as the landlord ratepayer, by certified mail and by first class mail, on February 16, 2005.  Tr. 21.


6.
Complainant did not sign for and receive the 37-day notice that had been sent by certified mail, but she did receive a “pink slip” notice that certified mail, addressed to her, was available for pickup at the post office.  Complainant did receive the other 37-day notice, which had been sent by first class mail, but overlooked it.  Tr. 18, 32-33.


7.
Respondent does not have a signed receipt for the certified mail notice which had been sent to Complainant.  Tr. 48. 


8.
There is no record evidence that Respondent attempted to hand deliver the 37-day notice of termination to Complainant or to her agent.



9.
Respondent posted a 30-day notice of termination at 736 Baltimore Street, Hanover, PA, 17331, on February 26, 2005.  Tr. 22, 24; Columbia Exhibits 2 and 3.  


10.
Complainant paid $200 on her account on March 4, 2005, but that amount was insufficient to avoid termination.  Tr. 23.


11.
On Thursday, April 14, 2005, Respondent terminated service to 736 Baltimore Street, Hanover, PA 17331, and posted a post-termination notice.  At the time of termination, the account balance was $2,544.62.  Tr. 23-24; Columbia Exhibit 4.


12.
Complainant was notified by her tenants on Friday, April 15, 2005, that they had no hot water.  Tr. 7, 37.


13.
Complainant paid $2,840.55, which was the entire arrearage plus a security deposit and restoration fee, on Monday, April 18, 2005, to have service restored.  Tr. 8, 26; Columbia Exhibit 4.


14.
Service was restored by Respondent on Tuesday, April 19, 2005.  Tr. 26.


15.
As of the hearing date, there was no arrearage on Complainant’s account.  Tr. 26.
DISCUSSION


In her Formal Complaint, Ms. Buckley claimed that she had been provided inadequate public utility service in that Columbia failed to provide reasonable and adequate notice of the April 14, 2005, termination of service to her rental property.  Tr. 26.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, due to the purported lack of adequate notice.


To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).


In ascertaining whether Complainant has met her burden of proof, the following legal issues must be addressed:  (1) whether the Commission has jurisdiction to adjudicate a service complaint during the pendency of a bankruptcy proceeding involving the Complainant; (2) whether Respondent was required, pursuant to 66 Pa. C.S. §1525(b) and the facts presented herein, to attempt to provide personal service of the termination notice upon the landlord ratepayer; and, (3) if attempted personal service was required, whether personal service should be defined as delivery of the termination notice in person to the landlord ratepayer.
Jurisdiction
It is well-settled that the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa. Super. 595, 43 A.2d 348 (1945).  It is an absolute prerequisite to the exercise of the power to decide a controversy.  Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  Ms. Buckley testified that she filed for bankruptcy protection subsequent to the filing of the instant Complaint with the Commission.  Tr. 16, 46; Complainant Exhibit (Ex.) 1.  Thus, the question of the Commission’s continuing jurisdiction in this matter should be addressed.



Pursuant to 28 U.S.C.A. §1334, the District Court has original and exclusive jurisdiction over all cases involving pre-petition debt.  However, as acknowledged by Columbia’s counsel, the instant proceeding does not involve pre-petition debt, but involves the type of termination notice and number of notices that Complainant should have received.  Tr. 46.  


In DeCristo v. Philadelphia Electric Company (DeCristo), 56 PA PUC 95 (1982), the Commission addressed the question of whether it retained jurisdiction over pending service inadequacy cases, wherein the Complainant had filed for bankruptcy protection.  The Commission held in DeCristo that it retained jurisdiction over the character of service being supplied by a utility even though a complainant had filed a petition in bankruptcy.  Accordingly, I conclude that the Commission retains jurisdiction in the instant case, which involves the character of the service provided by Columbia, rather than the level of or liability for pre-petition debt.
Notice of Termination


It is uncontroverted that Ms. Buckley is a landlord ratepayer who was in arrears with her Columbia bills for a residential unit (rooming house with seven individual tenants) located at 736 Baltimore Street, Hanover, PA 17331.  Tr. 7, 9-10, 18.  There was no evidence of any emergency or danger to life or property which necessitated immediate service termination.  Thus, the applicable law concerning the landlord ratepayer notice to be provided by Columbia to Ms. Buckley prior to termination of service to the rooming house is set forth in Sections 1523 and 1525 of the Public Utility Code (Code), 66 Pa. C.S. §§1523 and 1525.


Section 1523 states, in relevant part, that the landlord ratepayer must be notified of the proposed termination, in writing, as prescribed in Section 1525 of the Code, at least 37 days before the date of termination of service (37-day notice).  Section 1525 of the Code sets forth the information to be contained in the written 37-day notice, and also specifies, at Section 1525(b), the methodology by which service of this notice is to be accomplished.  In relevant part, Section 1525(b) states as follows:
(b)
Service of notice.—Any one of the following procedures shall constitute effective notice to the landlord under section 1523:

(1)
Notice by certified mail if the utility receives a return receipt signed by the landlord ratepayer or the agent of the landlord ratepayer.

(2)
Notice by personal service of the landlord ratepayer or the agent of the landlord ratepayer on one business day and conspicuously posting at the landlord ratepayer’s principal place of business or the business address which the landlord provided the utility as his address for receiving communications.


(3)
Notice by first class mail to the landlord ratepayer only after an unsuccessful attempt at personal service on one business day.  Notice by first class mail may occur on the same business day as the attempt at personal service.


Section 1525 also includes a fourth service method, which involves service of the termination notice on non-resident landlord ratepayers; however, that provision is inapplicable to the instant situation as Ms. Buckley is a Pennsylvania resident.


In its memorandum of law on the termination notice issue, Columbia asserted that nothing in Section 1525 of the Code indicated that the four listed procedures for providing notice to landlord ratepayers were exhaustive.  Consequently, according to Columbia, these procedures may be viewed as safe harbor provisions such that, if followed by the utility, the action would constitute effective notice.  Columbia’s position is that the statute does not mandate exclusive use of the listed notice procedures in Section 1525(b); nor does it prohibit notice from being effective through other procedures.  Columbia Memorandum, p. 1.  Complainant did not take a position on this legal issue.


I disagree with Columbia’s position that the statute does not mandate exclusive use of the listed notice provisions.  Columbia’s position is inconsistent with the Rules of Statutory Construction, as set forth in 1 Pa. C.S. §1901 et seq., and as interpreted by the Courts of the Commonwealth.  Section 1901, 1 Pa. C.S. §1901, mandates that the rules of statutory construction set forth therein be observed, unless the application of the rules would result in a construction which is inconsistent with the manifest intent of the General Assembly.  


An intrinsic aid to statutory construction, under 1 Pa. C.S. §1921, is found in the maxim “expressio unius est exclusio alterius”, which means that where certain things are designated in a statute, all omissions should be understood as exclusions.  Commonwealth v. Charles, 270 Pa. Super. 280, 411 A.2d 527 (1979); see also, Latella v. Commonwealth, Unemployment Compensation Board of Review, 74 Pa. Cmwlth. Ct. 14, 459 A.2d 464 (1983).  Section 1525(b) provides a listing of the procedures which shall
 constitute effective landlord notice and therefore, I conclude that all other procedures not listed are unacceptable.  The plain words of a statute cannot be disregarded where, as in Section 1525(b), the language is free and clear from all ambiguity.  Erie-Western Pennsylvania Port Authority v. Rugare, 29 Pa. Cmwlth. 83, 370 A.2d 768 (1977).



The first methodology for effectuating notice to the landlord ratepayer is notice by certified mail; however, this notice procedure, as indicated by the plain language of Section 1525(b)(1), is only effective if the utility receives a return receipt for the certified mail, signed by the landlord ratepayer or his/her agent.  In the instant case, it is uncontroverted that, while Columbia sent the 37-day notice to Ms. Buckley by certified mail, return receipt requested, Ms. Buckley did not sign for the certified letter.  Tr. 21, 32-33.  Thus, Columbia does not have a return receipt signed by the landlord ratepayer, and must obtain service by another designated methodology in Section 1525(b) of the Code.


Columbia witness Diane Brown testified that Ms. Buckley was also sent a copy of the 37-day notice by first class mail.  Tr. 21.  First class mail service of the notice is provided for under Section 1525(b)(3); however, the utility must first attempt personal service of the notice on the landlord ratepayer or his/her agent.  It is only after an unsuccessful attempt has been made at personal service on the landlord ratepayer or his/her agent that the utility may effectuate notice of the termination by first class mail.  This specific provision concerning the timing for use of first class mail service controls over any inconsistent general provision.  1 Pa. C.S. §1933.  Thus, while the general prefatory language in Section 1525(b) of the Code indicates that any one of the four listed procedures constitutes effective notice, the particular provision indicates that an attempt at personal service must first be made for first class mail to be effective service.



Ms. Brown also testified that the rental property was posted with a termination notice.  Tr. 22.  Posting of the notice is mentioned in Section 1525(b)(2) of the Code as a means of serving the notice; however, posting is only provided for in conjunction with personal service.  Section 1525(b)(2) clearly states that notice on the landlord ratepayer, under this service alternative, shall be accomplished by personal service and posting at the business address.  Also, the notice that was posted was the 30-day notice to the tenants, as required by 66 Pa. C.S. §1523(a)(3), and not the 37-day notice that is required to be served upon landlord ratepayers under Sections 1523 and 1525(b) of the Code.  Tr. 22; Columbia Ex. 2.  


Columbia argued, in its memorandum of law, that Ms. Buckley should not be able to defeat service of the termination notice by her failure to pickup the certified letter or her failure to read the first class letter.  However, Ms. Buckley is not being permitted to defeat service.  Her failure to pickup the certified letter simply requires Columbia to attempt personal service, prior to sending the notice by first class mail.  While Columbia may find this to be unfair, the plain words of the statute clearly require that personal service be attempted in the instant situation. 


In summary, I conclude that, under principles of statutory construction, Section 1525(b) of the Code requires that Columbia attempt to provide personal service of the 37-day termination notice on Ms. Buckley or her agent, prior to terminating service to the residential building owned by Ms. Buckley at 736 Baltimore Street.  Notice by certified mail is insufficient if the utility has not received a return receipt signed by the landlord or his/her agent.  Notice by first class mail is sufficient only after a personal service attempt has been made. 
Definition of Personal Service


The term “personal service”, as used in Section 1525(b)(2), is not defined in Section 1525(b), or in the corresponding definition section of the Code concerning discontinuance of service to leased premises (66 Pa. C.S. §1521).  I provided an opportunity for the parties to address this issue in legal memoranda.


Columbia’s position is that “personal service” should be viewed as a service method or any combination of methods which provides the landlord ratepayer with actual notice of a potential termination.  It therefore asserted that personal service may logically include the mailing of a certified letter or first class letter, and noted several cases in which a first class mailing which is not returned by the Post Office is deemed to have been received.  See, e.g., Chartiers Industrial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994), alloc. den., 539 Pa. 696, 653 A.2d 1234 (1994).


Complainant filed a letter which provided her interpretation of “personal service.”  In Complainant’s view, Columbia should have called about setting up a payment plan prior to termination of service.



I do not agree with Columbia’s view that “personal service” should be equated with certified mail or first class mail delivery.  I note that Sections 1525(b)(1) and (b)(3) of the Code address service of the notice by certified mail and first class mail, respectively.  If “personal service” in Section 1525(b)(2) is to be interpreted as certified or first class mail delivery, there would be no reason for the Legislature to have provided separately for “personal service,” as this would have been superfluous.  The Legislature is presumed not to have intended its laws to contain surplusage.  Masland v. Bachman, 473 Pa. 280, 374 A.2d 517 (1977); Habecker v. Nationwide Insurance Company, 299 Pa. Super. 463, 445 A.2d 1222 (1982).  


In construing the term “personal service,” the adjudicative body must read that term with reference to, and in light of, the other sections of the statute of which it is a part.  Galloway v. W.C.A.B. (Pennsylvania State Police), 756 A.2d 1209 (Pa. Cmwlth. 2000).  Individual statutory provisions must be interpreted with reference to the entire statute of which they are a part, and the entire statute is presumed to be certain and effective, not superfluous and without import.  Rossi v. Commonwealth, 580 Pa. 238, 860 A.2d 64 (2004). 


While “personal service” is not defined in Section 1525 of the Code, Section 1526, which is also a part of the statute concerning discontinuance of service to leased premises, provides a definition of “hand-delivery” of the termination notice to tenants.  Pursuant to Section 1526(a)(1), “hand-delivery shall mean two attempts at personal service on a responsible individual residing within the dwelling unit on the same or separate days.”  Emphasis added.  Section 1526 also prescribes a range of times in which personal service is to be attempted.  It is clear, from these provisions, that “personal service” is intended to mean hand delivery of the notice to the person.  Furthermore, Section 1526(a)(1) distinguishes “personal service” from notice delivered by first class mail, as it states that “[i]n the case when a utility does not send notice by first class mail, notice shall be hand delivered.”  


Section 1525 does not contain a requirement for telephone contact, as had been requested by Complainant, but it does require, in the circumstances presented herein, an attempt at personal service.  Under principles of statutory construction, the term “personal service” in Section 1525 should be interpreted consistently with the term as it is used in other parts of the statute.  Therefore, I conclude that “personal service” in Section 1525(b), should be interpreted
to mean “hand delivery”,
 consistent with Section 1526(a)(1) of the Code.  Columbia was required, under the facts presented herein, to attempt to hand deliver the 37-day notice to the landlord ratepayer or her agent, prior to sending the 37-day notice to the landlord ratepayer via first class mail.
Resolution


The legal issues discussed above provide the framework for resolution of this case.  Complainant provided testimony that she did not sign for the certified mail 37-day notice of termination and did not receive hand delivery of said notice.  Tr. 7, 11, 32-33.  Thus, I conclude that Complainant has established a prima facie case of inadequate notice under Section 1525(b) of the Code and therefore inadequate service.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980).


Since Complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron, supra.  If the utility rebuts Complainant’s evidence, the burden of going forward shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.


Columbia presented testimony that it sent the 37-day termination notice to Ms. Buckley by certified mail, return receipt requested, and first class mail.  Tr. 21.  However, the Company did not produce a signed receipt for the certified mail, signed by Ms. Buckley or her agent.  There was no evidence that Columbia or any other entity hand-delivered or attempted to hand-deliver a copy of the 37-day termination notice to Ms. Buckley or her agent.


Accordingly, I conclude that Columbia has not rebutted Complainant’s prima facie case of inadequate notice of the service termination.  Since Complainant has met her burden of proof pursuant to 66 Pa. C.S. §332(a), the Complaint will be sustained.  


As relief, Complainant requested that she and other similarly situated landlord ratepayers be provided with additional notice with respect to service terminations of rental property.  This relief will be granted.  Respondent will be ordered to cease and desist from further violations of the Public Utility Code and to attempt, in the future, to hand deliver the 37-day notice of termination to Complainant and other landlord ratepayers prior to use of first class mail service, if the certified mail notice is not accepted.


I do not find that a civil penalty is warranted for this unintentional violation, under the Commission criteria established in Rosi v. Bell Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409, Opinion and Order entered March 16, 2000.  Complainant admitted that she had received the “pink slip” notice from the post office, indicating that she had a certified letter waiting for her, and she conceded that she probably received but overlooked the first class mail notice.  Tr. 7, 18, 32‑33.  The tenants received notice of the pending termination through the posting of the property.  Tr. 22.  Service was restored the following day after payment had been made.  Tr. 26.  I believe that a Commission ruling, which clarifies that an attempt at personal service is required under the circumstances presented herein, would be sufficient to deter future violations.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501, 1523, 1525.



2.
Complainant has the burden of proving that she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).


3.
To satisfy the burden of proof, Complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).


4.
Complainant is a landlord ratepayer and the affected premises is a residential building, as defined in 66 Pa. C.S. §1521, and therefore, the landlord ratepayer notice of termination provisions in 66 Pa.C.S. §§1523 and 1525 are applicable.


5.
The notice provisions contained in 66 Pa. C.S. §1525(b) are the exclusive means by which service of the 37-day notice of termination, provided for in 66 Pa. C.S. §1523, on the landlord ratepayer or his/her agent, can be effectuated.  Commonwealth v. Charles, 270 Pa. Super. 280, 411 A.2d 527 (1979).


6.
Pursuant to Section 1525(b) of the Public Utility Code, 66 Pa. C.S. §1525(b), personal service of the 37-day notice provided for under 66 Pa. C.S. §1523, on the landlord ratepayer or his/her agent, must be attempted prior to use of first class mail to effectuate service, if the utility does not receive a return receipt for the certified mail notice. 


7.
In accordance with statutory construction principles, “personal service” must be interpreted consistently with other portions of the statute; therefore, “personal service” is appropriately interpreted as hand delivery of the notice.  Galloway v. W.C.A.B. (Pennsylvania State Police), 756 A.2d 1209 (Pa. Cmwlth. 2000); 66 Pa. C.S. §1526(a)(1).


8.
Complainant has established a prima facie case of inadequate notice of termination, which was not rebutted by Respondent.


9.
Complainant sustained her burden of proving that Respondent provided unreasonable public utility service, pursuant to 66 Pa. C.S. §1501, by failing to attempt personal service of the 37-day termination notice on Complainant or her agent.
ORDER



THEEFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Stephanie Buckley at Docket No. C‑20054565, against Columbia Gas of Pennsylvania, Inc., is sustained.



2.
That Columbia Gas of Pennsylvania, Inc., shall cease and desist from violations of the Public Utility Code, and shall, in the future, attempt to hand deliver the 37-day notice of termination to Complainant and other landlord ratepayers or their agent(s) prior to use of first class mail to effectuate service, when there is no return receipt indicating service of the notice by certified mail.
Date:
September 29, 2005



_______________________________







Kandace F. Melillo








Administrative Law Judge
� The word “shall” in a statute is generally regarded as imperative rather than optional.  In the Matter of Columbia Borough, 24 Pa. Commw. 190, 354 A.2d 277 (1976).


� This definition of “personal service” is also consistent with reported Initial Decisions of Administrative Law Judge (ALJ) Marlane Chestnut, which became Final Orders of the Commission.  See, Liberty Cab Company, et al., 1998 Pa. PUC LEXIS 244; Davis v. Naxos Transportation Co., Inc., 1996 Pa. PUC LEXIS 31.  In Liberty Cab Company, it was noted that certified mail service had been unsuccessful, so personal service (hand delivery) was attempted by an enforcement officer. 
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