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v.

PPL Electric Utilities Corporation
OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) filed on June 6, 2005, to the May 17, 2005 Initial Decision of Special Agent Amanda N. Rumsey.  The Complainant, Russell Kanowicz, did not file Reply Exceptions.  
History of Proceeding

On October 29, 2004, the Complainant filed a Formal Complaint alleging that PPL was improperly charging him commercial rates for electric service to his garage.  On December 3, 2004, PPL filed an Answer denying the material allegations of the Complaint.    
 A telephonic hearing was held before Special Agent Rumsey on March 7, 2005, which generated a twenty-three page transcript.  The Complainant appeared pro se.  PPL was represented by counsel.  PPL presented one witness and introduced one exhibit which was admitted into the record.  By Initial Decision issued May 17, 2005, the Special Agent sustained the Complaint as to the propriety of the rate applied.  The Special Agent dismissed the portion of the Complaint alleging unreasonable service due to PPL’s failure to offer unsolicited advice to the Complainant regarding the second meter installation.  PPL filed Exceptions as noted above.  
Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. Ct. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
In the Initial Decision, the Special Agent made seventeen Findings of Facts (I.D. at 2-3), and ten Conclusions of Law (I.D. at 8-9).  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990). 

In May 2004, the Complainant contacted PPL to request that a new meter be installed in his garage to provide power to the garage door, a swimming pool, and hot tub recreation area.  (Tr. at 5-6).  The Complainant contemplated running wiring to the area from the meter at his house but determined that it would be less expensive to install a new meter in the garage.  (Tr. at 6).  The Complainant did the wiring and construction himself, and the project passed state inspection.  (Tr. at 8).  PPL determined that according to its tariff, the general service (GS) rate applied to the Complainant’s second service installation.  (Tr. at 13).  The effect of such a change would be a higher cost to the Complainant for the electric service provided.
PPL takes exception to the Special Agent’s determination that its electric service rate schedule RS (residential) applies to the separately metered garage, swimming pool, and hot tub recreation area located on the Complainant’s property.  

Rate Schedule RS: 
APPLICATION PROVISIONS 
(1) This Rate Schedule is for single phase electric service for:

(a) A single family dwelling and appurtenant detached buildings.

(b) A separate dwelling unit in an apartment house.

(c) A single farm dwelling and general farm uses.

(d) A building previously wired for single meter service which is converted to not more than 8 separate dwelling units served through one meter.  

(2) This Rate Schedule does not apply to:

(a) Residential service that includes more than 2,000 watts of connected load attributable to commercial or professional use exclusive of space heating and air

conditioning in common with the residence.

(b) Residential service combined with any commercial or professional use outside the residence or in a section of a multi-use building that is separate from the dwelling

unit. 
(c) Service which includes common use in excess of 5,500 watts of connected load for halls, basement, or other portions of an apartment building.

(d) Single meter service to multiple dwelling units in buildings constructed after June 28, 1980.

(e) Establishments recognized by name, notice or advertisement, such as hotels, clubs, fraternities, boarding houses, institutions, orphanages, rest homes, tourist homes

and rooming houses with more than 3 rooms available for such use and rectories and convents with accommodations for more than 5 adults.

(f) Residential service locations connected on or after September 28, 1995, which include more than 2,000 watts of general farm load.  
 (3) Where any use of service at a residence or on a farm is not eligible for the application of this Rate Schedule, customer has the option to provide separate circuits so that the portion that is applicable can be metered and billed separately hereunder and the remaining portion can be

billed under the applicable general service rate schedule. When separate circuits are not provided, the entire service is billed under the applicable general service rate schedule.  
(4) Electric water heaters served hereunder must be equipped with thermostatically controlled noninductive heating elements so connected that not more than 5500 watts can be

operated at one time. The Company reserves the right to install necessary devices to control the operation of electric water heaters at its option.

 (PPL Exh. 1, PPL Tariff, Supplement No. 42, Electric Pa. P.U.C. No. 201 at 20).  
APPLICATION RATE SCHEDULE GS-1

This Rate Schedule is for small general service at secondary voltage. The billing demand is limited to 5 KW for accounts served under discontinued Rate Schedule FC as of June 28, 1980.  New applications with voltage levels higher than the secondary voltage will not be accepted after January 1, 2005.  
(PPL Tariff, Supplement No. 43, Electric Pa. P.U.C. No. 201 at 24).  

Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Zucker v. Pa. PUC, 401 A.2d 1377 (Pa. Cmwlth. Ct. 1979), Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. Ct. 1996), Kossman v. Pa. PUC, 694 A.2d 1147, 1151 (Pa. Cmwlth. Ct. 1997).  Therefore, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Id.; Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1981).  
PPL argues that the record establishes that it has consistently applied its tariff to allow only one residential service installation per residential property, and in requiring a general service rate that is not to a home.  (Exc. at 4).  PPL argues that the tariff clearly provides for one residential service installation.  (Id.).  “A single family dwelling and appurtenant detached buildings.”(PPL tariff, supra)(Emphasis added).  PPL further argues that the hot tub and swimming pool recreation area are not appurtenant detached buildings.  (Id.).
Upon review of the Parties’ arguments and the applicable tariff provisions, we conclude that PPLs’ position is not supported by the tariff.  As provided above, PPL’s tariff states that the residential rate applies to single phase electric service for a single family dwelling and appurtenant detached buildings.  Although PPL may have, as a business practice, allowed only one residential service installation per residential property, PPL’s tariff does not state that a second residential service installation will be billed at the general service rate.  Because PPL’s tariff does not define appurtenant, we will construe the term according to its common and approved usage.  1 Pa. C.S. § 1502(a)(1)(ii); 1 Pa. C.S. § 1903(a).  Appurtenance is defined as:  “3. Law. A right, privilege, or property considered incident to the principal property for purposes such as passage of title, conveyance, or inheritance.”  Webster’s II New College Dictionary, 56 (1999).   Clearly the garage and recreational area are incident to the Complainant’s home.  Further, because the garage and recreation area are not used for business of any sort, PPL’s tariff does not specifically prohibit the application of the residential rate.  (See Tr. at 7.)  
Based upon the foregoing discussion, we shall deny the instant Exceptions.  We will direct PPL to retroactively and prospectively change the Complainant’s rate to the residential rate schedule and refund the difference in charges to the Complainant.  See, Fontana v. West Penn Power Co., C-20030721 (October 28, 2004) (ordering utility to refund improperly applied rate to customer); THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions of PPL Electric Utilities Corporation to the Initial Decision of Special Agent Amanda Rumsey issued May 17, 2005, are denied.  

2.
That the May 17, 2005 Initial Decision of Special Agent Amanda Rumsey is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint of Russell Kanowicz against PPL Electric Utilities Corporation is granted, in part, and denied, in part.    



4.
That within fifteen (15) days of entry of this Opinion and Order, PPL Electric Utilities Corporation shall retroactively and prospectively change the rate schedule of Russell Kanowicz from the General Service Rate to Rate Schedule RS Residential Service for the separately metered electric service to the detached garage on Mr. Kanowicz’s property.  



5.
That PPL Electric Utilities Corporation shall refund to Russell Kanowicz the difference between the amount billed under the General Service Rate and the amount, which would have been billed under Rate Schedule RS Residential Service, rendered to the detached garage on Mr. Kanowicz’s property.        



6.
That the Secretary shall mark this Docket as closed.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 27, 2005
ORDER ENTERED:  November 1, 2005
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