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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition is a Petition for Extension of Time (Petition) filed on July 14, 2005, by the Pennsylvania Department of Transportation (PennDOT).  The Petition refers to our Order of March 29, 1996, which adopted as the action of the Commission the Recommended Decision of Administrative Law Judge (ALJ) James D. Porterfield, issued on February 12, 1996.  


On September 21, 2005, the Commission’s Bureau of Transportation and Safety (BTS) filed an Answer and New Matter to the Petition.  On October 5, 2005, PennDOT filed an Answer to New Matter and Motion to Strike.
History of the Proceedings



On May 18, 1989, the Borough of Penn (Borough) filed a Complaint against Conrail.  The Complaint alleged, inter alia, that a Borough bridge originally constructed by the Pennsylvania Railroad Company (PRR) was then collapsing and, therefore, should be either replaced or substantially reconstructed.
  The construction of the Borough bridge by PRR emanated from a Public Service Commission Order dated April 2, 1934.
  



An Initial Hearing was held on May 23, 1991, and a Recommended Decision was issued on June 18, 1992, allocating costs and assigning various responsibilities between the Borough and Conrail.  By Opinion and Order entered on January 5, 1993, the Commission granted a Joint Petition to Reopen the Record filed by the Borough and the Township of Penn on August 31, 1992.  The Opinion and Order directed Conrail to perform an engineering study to determine whether the bridge should be rehabilitated or replaced and also directed Conrail to report its recommendation to the Commission within one year.  



Subsequently, the case was remanded to the Office of Administrative Law Judge (OALJ) for further hearing to determine the exact location of the bridge and which municipalities actually have property along its boundaries.  ALJ Porterfield issued a 
Recommended Decision on Remand on February 2, 1996.  Conrail filed Exceptions to the Recommended Decision on February 27, 1996.  By Order entered on March 29, 1996, the Commission directed PennDOT to complete the construction of the subject bridge by September 30, 1999.  



Thereafter, PennDOT sought and was granted two extensions of time.  By Order entered on March 12, 2001, the Commission directed, inter alia, that PennDOT should prepare and submit detailed right-of-way and construction plans for the construction of a new bridge and any necessary highway approaches by May 31, 2003.  (Opinion and Order of March 12, 2001, at 6).


On May 27, 2003, PennDOT filed another Petition for Extension of Time.  BTS filed an Answer to the Petition.  By Order entered herein on June 28, 2004, we granted PennDOT’s requested extension of time until May 31, 2005, to formulate the relevant plans.


In our Order entered on June 28, 2004, we also directed PennDOT to file a Report on the condition of the bridge.  PennDOT filed that Report on September 29, 2004.  Under the heading of “General Condition and Load Rating Analysis Summary,” the Report States as follows:

A National Bridge Inspection Standard (NBIS) inspection was completed February 13, 2004.  The concrete deck, bituminous wearing surface and superstructure were observed to be in generally poor condition (condition rating of “4”).  The substructure which includes the abutments and piers was observed to be in serious condition (condition rating of “3”) based on the condition of pier number 1.  The temporary steel bents supporting spans one and two at pier number 1 are in fair condition.  



PennDOT filed the instant Petition as above noted.  BTS filed an Answer and New Matter to the Petition, and PennDOT filed an Answer to New Matter and Motion to Strike BTS’ Answer (Motion to Strike).
Discussion

PennDOT’s Petition, BTS’ Answer and PennDOT’s Motion to Strike


We note that Section 1.15 of our Regulations, 52 Pa. Code § 1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15 provides, in pertinent part, as follows:

§ 1.15.  Extensions of time and continuances

(a)
Extensions of time shall be governed by the following:


Except as otherwise provided by statute, whenever under this title or by order of the Commission, . . . an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expira​tion of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act. 



We note initially that the Commission has the exclusive authority to order the construction, alteration, relocation, suspension or abolition of railroad crossings such as the one involved here.  Additionally, the Commission has the exclusive authority to determine and order which concerned parties should perform such work at the crossing and which concerned parties shall maintain the crossing in the future, all to effectuate the prevention of accidents and the promotion of the safety of the public.  66 Pa. C.S. § 2702.



In its Petition, PennDOT requests a further extension of time for the submission of detailed right-of-way and construction plans.  PennDOT avers that it is nearing completion of the preliminary engineering phase of the project.  Substantial topographical constraints have, however, made designing the subject bridge project problematic.  (Petition, ¶¶ 16-22).  PennDOT argues that in addition to the topographical constraints, there also were substantial socioeconomic considerations relative to the residential and commercial establishments in and around the project which also had an impact on the process.  (Petition, ¶¶ 24-26).


PennDOT ultimately selected “Alternative E,” which generally calls for a new structure to the west of the existing structure and for a new “T” intersection with S.R. 4010 (Penn Avenue) to be created.  The proposed structure will likely be a three-span continuous composite prestressed concrete spread box beam structure.  (Petition, ¶ 37).  PennDOT anticipates completion of the Final Design on or about December 3, 2007, and it anticipates that it will be able to submit construction and right-of-way plans to the Commission for approval on or about May 31, 2007.  (Petition, ¶¶ 42, 43).  PennDOT argues that, given the current status of the project’s design, and despite the fact that it has advanced this project with all due speed, it cannot meet the Commission’s current deadline of May 31, 2005.  (Petition, ¶¶ 45, 46).  Accordingly, PennDOT requests a two-year extension, until May 31, 2007, within which to submit final right-of-way and construction plans.  (Petition, ¶ 47).




PennDOT filed its Petition for Time Extension on July 14, 2005.  BTS filed its Answer and New Matter on September 21, 2005.  PennDOT argues that BTS’ Answer should be stricken because according to Section 5.61(a) of our Regulations, 52 Pa. Code § 5.61(a), an answer to a petition or motion shall be filed with the Commission within twenty days after the date of service, unless a different time is prescribed by statute or by the Commission.  Accordingly, PennDOT avers that the Commission should deem BTS’ Answer to be untimely, and that the relevant facts as outlined in PennDOT’s Petition should be deemed admitted. 


On review, PennDOT’s Motion to Strike will be denied.  The basis for our decision in this regard is Section 1.2(c) of our Regulations, which states that the Commission or presiding officer at any stage of an action or proceeding may waive a Commission requirement or Regulation when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.  52 Pa. Code § 1.2(c).  Since BTS’ late filing of its Answer and New Matter did not adversely affect any substantive rights of the participants, the requirement that BTS’ document be filed within twenty days after the filing of PennDOT’s Petition will be waived.  


In its Answer, BTS points out that the engineering design issues presented by the subject bridge could not have been completely unforeseen.  Additionally, BTS points out that the Commission has granted PennDOT several previous extensions of time to comply with its orders herein.  BTS contends that those previous extensions have given PennDOT ample time to design and construct a new structure.  (Answer, ¶¶ 1-45).  Additionally, BTS points out that the Borough filed the instant Complaint in 1989, and at this time, sixteen years later, the existing structure has not yet been replaced.  (Answer, ¶ 46).
BTS’ New Matter and PennDOT’s Answer


In its New Matter, BTS asserts that the existing bridge is currently posted for a weight limit of thirty-three tons for single vehicles and forty tons for combination vehicles.  BTS points out that in the Commission’s Order of March 29, 1996, at Paragraph 6 thereof, Conrail was ordered to maintain the existing structure for the thirty-three ton/forty ton weight limit until the replacement structure was constructed.  (New Matter, ¶ 53).  BTS asserts that PennDOT was to provide the Parties with information on the status of the structure.  BTS further points out that, since the entry of the Commission’s Order of March 29, 1996, Norfolk Southern Railway Company (Norfolk Southern) has replaced Conrail as the operating railroad at the subject crossing.  (New Matter, ¶ 54).  


BTS argues that PennDOT has not provided BTS, Norfolk Southern, or the Commission with current information on the condition of the existing structure and whether or not it will be able to continue carrying vehicular traffic of the relevant weight until the time when the bridge will be replaced.  (New Matter, ¶ 55).  BTS requests that PennDOT be ordered to provide information on the current condition of the existing structure to BTS, Norfolk Southern and the Commission so that the Commission can assure itself that the structure is still capable of carrying vehicular traffic of the weight required in the Commission’s previous Order.


In response, PennDOT denies that it has not provided the Parties with current information on the condition of the existing structure and the load carrying capacity of such structure.  Specifically, PennDOT points to the Report on Bridge Conditions referenced supra, which was submitted to the Parties on September 29, 2004.   (PennDOT’s Answer, ¶ 55).  However, PennDOT avers that it does not object to providing the Commission with updated bridge inspection summary reports, when bridge inspections are completed pursuant to the National Bridge Inspection Program.  (PennDOT’s Answer, ¶ 56). 


On the issue of the information on the current condition of the existing structure, we will direct that PennDOT provide that information to BTS, Norfolk Southern and the Commission when that information becomes available, as it has agreed to do.  The information provided most recently by PennDOT is already over a year old.  That information is necessary so that the Commission may verify that the structure is still capable of carrying vehicular traffic of the weight required in the Commission’s previous orders herein.  Specifically, we will require that PennDOT submit a written report on the weight-carrying capacity of the existing bridge as well as a verification of the structural adequacy and the general condition of the bridge.  That information should be provided to the pertinent Parties as soon as possible.


We turn now to PennDOT’s request for a time extension.  BTS argues that, rather than grant a further extension of time, the Commission should initiate an enforcement action in Commonwealth Court.  (Answer, ¶ 47).  We agree with BTS’ position.  We note that in this regard that PennDOT has received three prior extensions in this matter.  Accordingly, the instant Petition will be denied.  Additionally, this pro-ceeding will be referred to the Commission’s Law Bureau to initiate such enforcement action as deemed necessary to compel PennDOT to comply with the Commission’s orders. 
Conclusion



We have carefully reviewed the record as developed in this proceeding.  Premised upon our review, we find that PennDOT’s Petition, requesting a time extension for the formulation of a bridge replacement design, as directed in our Order entered on March 29, 1996, as subsequently modified, is not meritorious and it will be denied; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition for Extension of Time filed by Pennsylvania Department of Transportation herein is denied.  



2.
That the Motion to Strike filed by the Pennsylvania Department of Transportation herein is denied.



3.
That Pennsylvania Department of Transportation submit a report on the condition of the bridge, as it has agreed to do, by January 31, 2006. 


4.
That this matter be referred to the Commission’s Law Bureau for further investigation of the allegation of non-compliance by Pennsylvania Department of 
Transportation with the Commission’s Order of March 29, 1996, as modified, and to take such further action as may be warranted.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 1, 2005
ORDER ENTERED:  December 12, 2005
	� 	PRR was the predecessor railroad to Conrail at this crossing.  


	� 	The Public Service Commission was the predecessor to the Public Utility Commission.  
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