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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Charlene R. McVicker (Complainant) filed on August 6, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner, issued on July 20, 2005, in the above-captioned proceeding.  On August 18, 2005, PECO filed Reply Exceptions.
History of the Proceeding



On October 1, 2004, the Complainant filed a Formal Complaint against PECO wherein she alleged theft of identity, misuse by companies and misapplication of payments to correct accounts.  Although the Complainant listed a number of other utilities and companies in her Complaint, this Complaint was docketed only against PECO.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on October 26, 2004, at BCS Case No. 1777198, the BCS directed the Complainant to pay budget bills when due plus $15.00 per month toward her arrearage beginning with the November 2004 bill rendered by PECO.  


On November 24, 2004, PECO filed an Answer to the Complaint.  In its Answer, PECO denied all of the allegations contained in the Complaint.  On April 28, 2005, a hearing was held.  The Complainant participated at the hearing and although she had retained an attorney, he was unable to attend.  PECO was represented by counsel.  At the first hearing, the Complainant raised matters related to her commercial accounts that were not mentioned in her Complaint.  Besides her residential account, the Complainant, through JOPAC, owns and operates a warehouse which receives commercial service from PECO under three separate accounts.  Therefore, a second hearing was held on June 16, 2005.  The Complainant was represented by counsel, who did not appear, and PECO was represented by counsel.  A third hearing was held on June 27, 2005, in which both Parties were represented by counsel.


On June 17, 2005, the ALJ issued an Interim Payment Order wherein she directed Complainant to pay $1,000 to PECO on her residential account by June 24, 2005.  The Complainant agreed to this payment at the first hearing.  On July 20, 2005, the ALJ issued an Initial Decision wherein she recom​mended that, because the Complainant did not comply with her payment arrangement, the Complaint should be dismissed, that PECO should issue a bill to Complainant in the amount of $1,000 due within seven working days of the date of issue, and that the BCS-recommended payment arrangement should be affirmed.  The ALJ also directed the issuance of a catch-up bill within fifteen days after the final order in this case.  As noted, the Complainant filed Exceptions and PECO filed Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made twenty-two Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


In her Exceptions, the Complainant claims that the ALJ erred: 1) in failing to rule that the account labeled as an Industrial account should be classified as a Commercial account; 2) in failing to find that PECO allocated at will a payment Complainant made towards one particular account; and, 3) in finding that she failed to meet her burden with regard to the residential account where no meter reading was made to determine the accuracy of the amounts that PECO alleged were owed by the Complainant.
In reply to the Complainant’s first Exception, PECO notes that while this issue is clearly outside the scope of the Complaint, PECO presented evidence that the Complainant’s account, at account number 024-01-90-0150-26, in the name of JOPAC, was coded as an industrial account based on the Complainant’s own equipment and facilities.  PECO indicated on the record that there are three meters on this account, and that one is a large demand meter which is required due to the size of the electric load at this area of the Complainant’s warehouse.  PECO notes that the customer’s equipment and internal wiring facilities at this property would have to be changed by the Complainant before it could change its service to this property.  (PECO R. Exc. at 3).
In regard to the Complainant’s Exception concerning the misapplication of a payment, PECO notes that the payment in question, a $483.78 amount received on March 14, 2005, was clearly marked as undesignated and was insufficient to restore services to either of the Complainant’s commercial accounts.  PECO claims that the Complainant provided no testimony or evidence to support that the payment was to be designated to any specific account. (PECO R. Exc. at 5).
PECO further contends that the Complainant’s last Exception regarding the failure of PECO to read her meter and PECO’s failure to appear for a scheduled meter reading of Complainant’s residential account are outside the scope of her Complaint.  However, PECO notes that the meter readings obtained on the Complainant’s account were actual readings during the disputed time period and that a field visit requested by the Complainant to test the accuracy of her meter was performed as requested by the ALJ.  PECO contends that this field visit confirmed the accuracy of the Complainant’s meter.

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  In our opinion, the Complainant has failed to meet her burden of proof in this proceeding and her Exceptions are not supported by record evidence.  In contrast, PECO rebutted each of the Complainant’s allegations with credible record evidence.  Specifically, we find that the Complainant failed to produce proof of any payment which she allegedly made, as well as any recent payments which allegedly were not applied to her account by PECO.  PECO, on the other hand, has submitted credible evidence that it received one undesignated payment and applied it over the two commercial accounts of the Complainant.  While the Complainant testified that she can pay these bills, her residential account is in arrears in the amount of $2,029.97. (Finding of Fact 17).  Each of the Complainant’s commercial/industrial accounts have been terminated due to delinquent payments.  According to PECO, the last payment received on the Complainant’s residential account was in the amount of $300.00 in August 2004. (Tr. At 34).


In the Recommended Decision, the ALJ determined that the BCS payment plan should be affirmed, but that the Complainant must make a catch-up payment representing those payments for consumption that have been missed pursuant to the BCS Decision.  The ALJ recommended that PECO be directed to tender a bill to the Complainant for the residential account for all missed payments related to current consumption payments, pursuant to the BCS Decision, minus all the payments made, and that the Complainant should be given fifteen days to pay this bill.  (I.D at 14).


Consistent with Claypool v. T.W. Phillip, Docket No. Z-00248730 (Order entered December 22, 1995) (Claypool) and Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003) a calculated Claypool catch-up payment was recommended by the ALJ to bring the Complainant current for missed consumption payments during the pendency of the Complaint.  However, the Commission must now render its decision consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201).


Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



In our Chapter 14 Implementation Order, Docket No. M-00041802F0002 (entered March 4, 2005), we found that Section 1405(d) of the Code precludes this Com​mission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting 
Section 1405(d), declined to make a specific distinction between payment agreements reached between the utility and a customer, on the one hand, and Commission directed agreements, on the other hand.  (Implementation Order at 5).  


Based upon the provisions of Section 1405(d) of the Code, a Claypool catch-up amount is tantamount to an additional payment arrangement for the missed payments under the BCS Decision and is, therefore, barred by Section 1405(d) of the Code.  Accordingly, we shall reject the ALJ’s recommendation for a Claypool catch-up payment.
Further, we find that in the matter before us, no allegation concerning a change in income has been made.  Based upon the foregoing discussion, we conclude that the Complainant did not meet her statutory burden of proof in this matter.  Thus, we shall not grant the Complainant a subsequent payment arrangement.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions for failure to meet her burden of proof, and dismiss the Complaint.  In addition, we shall modify the Initial Decision of ALJ Turner by rejecting the recommendation that the Complainant be directed to make a Claypool catch-up payment; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Allison K. Turner in the above referenced proceeding is hereby modified consistent with the discussion in the body of this Opinion and Order.



2.
That the Exceptions of Charlene McVicker are denied.



3.
That the Complaint of Charlene McVicker is dismissed and the proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  October 27, 2005
ORDER ENTERED:  November 2, 2005
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