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Veronica A. Smith
Chief Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 13, 2005, Ben Bruns (Complainant) filed a complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against FirstEnergy Solutions Corporation (Respondent).  Complainant alleges that he did not receive bills for service for two years; that he received a summons indicating that he owed Respondent $5904.03 and that he believes he is actually due a refund or credit of $4537.32.  


On August 22, 2005
, Respondent simultaneously filed its Answer and New Matter and a Motion to Dismiss, endorsed with a Notice to Plead, denying the material allegations of the Complaint, raising affirmative defenses and moving to dismiss the Complaint on the basis that the Commission lacks jurisdiction to adjudicate the Complaint.


  In accordance with 52 Pa. Code §5.63, Complainant’s Answer to New Matter was due no later than September 12, 2005.  Complainant did not file a response to the New Matter portion of Respondent’s Answer.  Complainant did not reply to the New Matter set forth by Respondent in its Answer within the prescribed 20 days; therefore, the relevant facts stated in the New Matter are deemed admitted.



 Pursuant to 52 Pa. Code §5.101(d), Complainant’s Response Answers to Respondent’s Motion was due on or before September 1, 2005.  To date, no Answer to the Motion has been filed.  The Motion was assigned to me by Motion Judge Assignment Notice dated August 25, 2005 and is procedurally ready for ruling.  

FINDINGS OF FACT



1.
Complainant is Ben Bruns, 470 Philadelphia Street, Indiana Pennsylvania, 15701.



2.
Respondent is FirstEnergy Solutions Corporation, a licensed natural gas supplier in Pennsylvania.  



3.
On May 13, 2005, Complainant filed a Complaint with the Commission alleging that that he did not receive bills for service for two years; that he received a summons indicating that he owed Respondent $5904.03 and that he believes he is actually due a refund or credit of $4537.32.  


4.
On August 22, 2005, Respondent filed and served its Answer and New Matter denying the material allegations of the Complaint and raising affirmative defenses.  


5.
Also on August 22, 2005, Respondent filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101. 


6.
The Motion avers that the Commission does not have jurisdiction to adjudicate the Complaint because Respondent is not a jurisdictional public utility as defined by the Pennsylvania Code.  Respondent further avers that the Commission lacks the authority to grant the relief requested by complainant regarding a lawsuit filed against Complainant in a court of common pleas in Ohio.  Motion, pages 1, 4.


7.
Complainant did not file an Answer to the New Matter portion of Respondent’s Answer.  



8.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions, including motions questioning the jurisdiction of the Commission.  52 Pa. Code §§5.101(a) (1).  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

Complainant filed his Complaint using the Commission’s Formal Complaint form.  Paragraph 4 of the Complaint asks, “What is your Complaint” and was answered as follows:


Never received any bills or notices for 2 years then received a summons stating that I owed $5,904.03.  After requesting an account statement, it was discovered that FES missed credits and payments totaling $10397.16.

When adding all the payments and credits to the rest of our billing history, FES now owes us $4537.32.

Paragraph 5 of the Formal Complaint form asks, “What do you want the Public Utility Commission to do about your complaint” and was answered as follows:

Please have FES remove the lawsuit and refund us $4537.32.
In its Preliminary Motion, Respondent moves to dismiss the Complaint on two grounds:  (1) that the Commission does not have jurisdiction to adjudicate the Complaint, and (2) that the Commission lacks the authority to grant the relief requested by Complaint with regards to “removing” a lawsuit filed by Respondent in a court of common pleas in Ohio.  
The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  The Commission has jurisdiction over the rates, service and facilities of public utilities.  See 66 Pa. C.S. §1501; Duquesne Light Company v. Borough of Monroeville, 298 A.2d 252 (1972), citing Duquesne Light Company v. Upper St. Clair, 105 A.2d 287(1954).  
Along these same lines, Section 701 of the Public Utility Code provides that:

Any person. . .having an interest in the subject matter. . . may complain, in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.  

66 Pa. C.S. §701(Emphasis added); See also, 52 Pa. Code§5.21.

Respondent is a licensed retail natural gas supplier.  The Natural Gas Choice and Competition Act provides that NGS’s who use the facilities of an NGDC are not public utilities.  66 Pa. C.S. §2202.  Furthermore, NGS’s are expressly excluded from the definition of “public utility” in Section 102 of the Public Utility Code.  66 Pa. C.S. §102.  Although not public utilities, the Commission retains limited jurisdiction over certain issues related to retail natural gas service such as safety and reliability, consumer protection and reliability.  See 66 Pa. C.S. §2203.  From the face of the Complaint, it is unclear whether the dispute falls within the limited jurisdiction of the Commission and ordinarily, a hearing would be necessary to determine the exact nature of the dispute.  However, for the reasons set forth below, the Complaint must be dismissed.  

In its Motion, Respondent states that on December 15, 2004, it filed a complaint in the Court of Common Pleas, Summit County, Ohio seeking a judgment against Complaint in the principal amount of $5,300.88 plus interest that remained due and owing for services rendered pursuant to its contract for service with Complainant.  In his Complaint, Complainant disputes the summons he received, relative to the lawsuit filed by Respondent.  

The Commission does not have the power to prevent a utility company from pursuing civil collection remedies available at law.  The action filed in civil court relates to the collection activities of a non-jurisdictional natural gas supplier and resolution does not depend upon the particular expertise of the PUC nor does the matter raise complex allegations with which a judge or jury would not be familiar.  Elkin v. Bell Telephone Co. of Pennsylvania, 491 A.2d 371 (1980); Hoch v. Philadelphia Electric Company, 492 A.2d. 27 (Pa. Super. 1985).  Complainant will have the opportunity to present a defense to Respondent’s allegations before the court.  To allow a nearly identical proceeding concurrently before the Commission would be an inefficient use of judicial resources. 

The Respondent’s collection action is properly before a court of common pleas and the Complaint must be dismissed.  Dismissal of this complaint before the Commission does not inhibit Complainant’s ability to seek dismissal of the suit in the appropriate common pleas forum in Ohio.  
The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).  Here, the Commission cannot “remove” the lawsuit filed by Respondent and a hearing would be a fruitless exercise and a waste of Commission resources.  

Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

CONCLUSIONS OF LAW

1.
The Commission does not have the authority to prevent a utility company from pursuing collection remedies available at law.  
2.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

3.
A hearing is not necessary in the public interest in this case.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by FirstEnergy Solutions Corporation to dismiss the Complaint filed by Ben Bruns at Docket No. C-20054770 is granted.


2.
That the Formal Complaint filed by Ben Bruns against FirstEnergy Solutions Corporation at Docket No. C-20054770 is dismissed.
DATED: September 22, 2005
















Veronica A. Smith







Chief Administrative Law Judge
� Respondent was served with a copy of the Complaint on July 29, 2005.


� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.” 52 Pa. Code § 5.62(c).  
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