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HISTORY OF THE PROCEEDING



On June 21, 2004, Charmaine McCoullum (McCoullum or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things, the following:  that she is disputing financial responsibility for the bills due to identity theft, transferring accounts, numerous accounts that are not hers and estimated bills; that she filed the appeal when she was able; that due to an automobile accident she is not able to get around; and that she had not been able to get to her post office box to get her mail box due to chronic pain. 



On August 15, 2004, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there were errors in the billing for the Complainant.  The Respondent stated that its records show that the Complainant began service at 6641 Lebanon Avenue on January 13, 1998.  The Respondent averred that it attempted to install an automated meter reading device (“AMR”) on March 28, 2003 and April 5, 2003.  The Respondent stated that it has not been able to obtain an actual meter reading since May 1999.  The Respondent averred that the Complainant has not made consistent payments on her account.  The Respondent referred to a Bureau of Consumer Services decision, dated April 13, 2004, that found that the billing was correct and ordered the Complainant to pay her budget bill of $81 plus $15 towards the outstanding balance.



By hearing notice dated January 13, 2005, a hearing was scheduled for April 1, 2005.



On February 21, 2005, Laureto A. Farinas, Esquire, the Respondent’s counsel, and the Complainant had a settlement conference (Tr. 6).



By Prehearing Order dated March 16, 2005, the presiding officer directed the Complainant to contact the Respondent’s attorney to arrange to have the meter read before March 30, 2005 (Tr. 5).  In addition, the parties were instructed to arrange a date for installation of an automated meter reader to prevent the problem with estimated bills.  



By correspondence dated March 18, 2005, Laureto A. Farinas, Esquire, notified the presiding officer that an automated meter reading (“AMR”) device was installed at the Complainant’s property on August 11, 2004.  He indicated that the Respondent has been receiving actual readings since that time (Tr. 5).



By Prehearing Order #2 dated March 22, 2005, the presiding officer rescinded ordering paragraphs 1 and 2 of the March 16, 2005 Prehearing Order and ordered the Complainant to make monthly payments on the undisputed bill pending a final Commission Order in this matter (Tr. 5, 6).



A hearing in this matter was held on April 1, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 10:00 a.m.  The Complainant, Charmaine McCoullum, did not appear.  The Complainant did not call to request a continuance or state that she would be unable to attend the hearing (Tr. 4).  Therefore, the hearing in this matter was started at 10:15 a.m.  Laureto A. Farinas, Esquire, represented the Respondent.  Anne Marie Teresa Cromley, a senior customer review officer for the Respondent, testified on behalf of the Respondent and sponsored seven exhibits:  PGW Exhibit 1 - account statement; PGW Exhibit 2 - list of bills for the account; PGW Exhibit 3 - list of the Complainant’s payments; PGW Exhibit 4 - the Respondent’s analysis of gas usage; PGW Exhibit 5 - results of meter test dated August 11, 2004; PGW Exhibit 6 – contacts for account; and PGW Exhibit 7 - the Bureau of Consumer Services decision, dated April 13, 2004.


The record in this case consists of a 25 page transcript and seven exhibits.  The record in this case closed on April 22, 2005. 

FINDINGS OF FACT



1.
The Complainant is Charmaine McCoullum, P.O. Box 50021, 

Philadelphia, PA 19132.



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant has a residential gas account with the Respondent at service address 6641 Lebanon Avenue, Philadelphia, PA (Tr. 11; PGW Ex. 1, 2, 5, 7).



4.
The Complainant established gas service with the Respondent at the service address in January 1998 (Tr. 11, PGW Ex. 1).



5.
Between January 1998 and October 21, 1998, the Respondent sent the Complainant estimated bills (Tr. 11; PGW Ex. 1).



6.
The Respondent obtained an actual reading on October 21, 1998 (Tr. 11; PGW Ex. 1).



7.
The Respondent sent the Complainant estimated bills from November 1998 to August 10, 2004, the date that the automatic meter reader was installed (Tr. 11; PGW Ex. 1).



8.
The Complainant filed an informal complaint with the Bureau of Consumer Services, #1035495, on October 17, 2001.  In the decision, it was noted that the Respondent removed $1,619.71 from the Complainant’s account in January 1998 because of confusion with a name similar to the Complainant’s name.  The Respondent waived $1,919.79 in late payment fees (Tr. 9, 21; PGW Ex. 1, 7).


9.
The Bureau of Consumer Services (“BCS”) decision, dated April 13, 2004, found that the billing was correct and ordered the Complainant to pay her budget bill of $81.00 plus $15.00 towards the outstanding balance beginning in May 2004 (Tr. 21, 22; PGW Ex. 7).



10.
The Complainant’s balance on July 13, 2004 was $4,074.44 (Tr. 12, PGW Ex. 1)


11.
On August 10, 2004, the Respondent removed the Complainant’s meter, number 1510849, and installed an automated meter reader (Tr. 17; PGW Ex. 1, 5).



12.
On August 11, 2004, the Respondent sent the Complainant a make-up bill in the amount of $4,679.73 (Tr. 12; PGW Ex. 1).



13.
The Complainant’s bills have been based on actual meter readings since August 2004 (Tr. 13, 14; PGW Ex. 1, 2).



14.
The meter that the Respondent removed in August 2004 was tested.  It tested at 99.6 percent which is within the applicable standards (Tr. 17, 18; PGW Ex. 5).



15.
The Complainant made six payments in 1998 amounting to $586.00; two payments in 1999 amounting to $60.00; one payment in October 2004 in the amount of $23.84 and three payments in 2005 prior to the hearing amounting to $119.20.  She submitted LIHEAP and/or CRISIS grants in 1999, 2000, 2001, 2002 and 2003 (Tr. 14, 15; PGW Ex. 1, 2, 3). 


16.
The Complainant did not comply with the BCS decision (Tr. 15; PGW Ex. 1, 3). 



17.
The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) on September 21, 2004 (Tr. 8, 9; PGW Ex. 1. 2).



18.
The CRP agreement required the Complainant to pay $26.84 a month (Tr. 9; PGW Ex. 1, 2, 3). 



19.
At the time of the hearing, the Complainant was current with her CRP payments (Tr. 13; PGW Ex. 1, 2, 3).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant failed to come to the hearing, call to request a continuance or state that she could not attend the hearing (Tr. 6).  The date, time and location of the hearing were on the following documents that were sent to the Complainant:  the hearing notice dated January 13, 2005 and the Prehearing Order dated March 16, 2005.  The fact that these documents were mailed to the Complainant creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The evidence in the record indicates that the U.S. Postal Service did not return these documents to the Commission.  In addition, Mr. Farinas stated that during the February 21, 2005 settlement conference, he and the Complainant discussed the hearing date and she indicated that she planned to attend the in person hearing (Tr. 6).


Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



With respect to the identity theft allegation, the Respondent’s witness, Anne Marie Teresa Cromley, stated that her previous Bureau of Consumer Services case, number 1035495, addressed that issue (Tr. 9).  There was some confusion with a person with a similar name.  As a result, the Respondent removed $1,619.71 from the Complainant’s bill (Tr. 9, 10; PGW Ex. 1, 7).  In addition, $1,919.79 in late charges was waived (Tr. 10; PGW Ex. 1, 7).



Ms. Cromley testified that all of the Complainant’s bills after August 2004 were based on actual meter readings (Tr. 11; PGW Ex. 1).  Between January 1998 and August 10, 2004, the Respondent only had one actual reading on October 21, 1998 (Tr. 11; PGW Ex. 1).  Ms. Cromley explained that the Respondent made numerous requests to the Complainant asking for access to get a meter reading and to install an automatic meter reader between 2001 and August 2004 (Tr. 18-23; PGW Ex. 6, 7).  


Ms. Cromley testified that the Respondent removed the Complainant’s meter on August 10, 2004.  That meter, number 1510849, was tested on August 11, 2004 (Tr. 17; PGW Ex. 5).  Three tests were averaged to show that the meter was 99.6 percent accurate (Tr. 17; PGW Ex. 5, 6).



In addition, Ms. Cromley analyzed the Complainant’s gas usage from May 11, 1999 through March 11, 2005 (Tr. 16; PGW Ex. 4).  She testified that the usage from May 1999 to August 2004 with the old meter was 26.9 cubic feet of gas per degree day.  The usage from August 10, 2004 to March 11, 2005 was 26.5 cubic feet of gas per degree day (Tr. 16; PGW Ex. 4).  Thus, she concluded that the usage was consistent over the last six years (Tr. 16; PGW Ex. 4).  



In response to the Complainant’s latest informal complaint, the Bureau of Consumer Services (“BCS”) rendered a decision, dated April 13, 2004, requiring the Complainant to pay a budget payment of $81.00 plus $15.00 a month on the arrearage beginning in May 2004 (Tr. 21, 22 ; PGW Ex. 7).



The Complainant did not make any payments to comply with the BCS decision (Tr. 8, 9; PGW Ex. 1, 3, 7).  



Ms. Cromley testified that the Complainant’s payment history was sporadic.  Her balance on September 13, 2004 was $8,982.36.  On September 21, 2004, the Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) (Tr. 8, 9; PGW Ex. 1, 3).  Her payments are $26.84 a month (Tr. 9; PGW Ex. 1, 2).  At the time of the hearing, her balance was $8,464.18 (Tr. 13; PGW Ex. 1).


The Respondent’s attorney moved to dismiss the complaint for failure to prosecute.  The motion was granted.



The Complainant failed to sustain her burden of proof.  


Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Charmaine McCoullum against the Philadelphia Gas Works at Docket C-20043239 is dismissed with prejudice.



2.
That this record in this case is marked closed.

Date:
September 22, 2005



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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