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HISTORY OF THE PROCEEDING


In a formal complaint filed on March 10, 2005 Julio C. Reyes, a resident of Los Angeles, California, filed a formal complaint on behalf of a Pennsylvania corporation, Latino’s, Inc., a restaurant located in the city of Erie.  The Respondent is the National Fuel Gas Distribution Corporation (“the Respondent”).  In the complaint Mr. Reyes alleged that the Respondent unlawfully terminated natural gas service to an establishment known as “Latinos Restaurant,” an establishment operated by Latino’s, Inc.


National Fuel Gas Distribution Corporation, by its attorney, filed an answer on May 12, 2005 denying the allegations in the complaint.  



A telephonic hearing was scheduled to be held on August 3, 2005 and the matter was assigned to the undersigned presiding officer.



On June 27, 2005, I issued a Prehearing Order regarding how the hearing would be conducted and among other things, I advised the parties that pursuant to 52 Pa. Code §1.22, a corporation must have an attorney represent it at the scheduled proceeding.



At the time of the hearing, Mr. Reyes appeared without an attorney.  The Respondent appeared by counsel.  I advised Mr. Reyes that he would be permitted to testify in the proceeding but he would not be allowed to present documentary evidence nor would he be permitted to cross-examine any witnesses that the Respondent might choose to present.



The record in this matter consists of a 78-page transcript of the hearing and six exhibits introduced by the Respondent.  There is also one exhibit marked “ALJ Exhibit A.”  The record closed by Order on September 6, 2005 upon completion of the transcript.



For the reasons stated in the discussion following the findings of fact, I am dismissing the complaint for failure to meet the burden of proof.

FINDINGS OF FACT

1. The Complainant in this case is Latino’s, Inc., a corporation registered with the Pennsylvania Department of State as of July 18, 1994.

2. Julie C. Reyes is listed by the Pennsylvania Department of State as the President and Secretary of Latino’s, Inc.

3. Julio C. Reyes, the person who filed the complaint in this matter is not listed as an officer of Latino’s, Inc.  Mr. Reyes is not an attorney.  The record does not identify Julio C. Reyes’ relationship to Julie C. Reyes who is listed as the President of Latino’s, Inc.

4. Julio C. Reyes resides at 16002 Dearborn Street, North Hills, California 91343.  (Tr. 11)

5. The Respondent, National Fuel Gas Distribution Corporation, provides natural gas service, via a commercial account, to Latinos Restaurant at 1313 Parade Street in Erie, Pennsylvania.  (Tr. 11, 39)

6. Latinos Restaurant prepares and serves authentic Mexican food to the public.  (Tr. 13)

7. Mr. Reyes testified that on March 10, 2005 the Respondent disconnected gas service to Latinos Restaurant.  The business was closed at the time of termination and a notice of termination was left on the door of the business.  (Tr. 13)
8. Mr. Reyes testified that he immediately called the Respondent from California and informed the company that he had mailed them a check on February 28, 2005.  (Tr. 13)

9. Mr. Reyes testified that during that call and during several other calls he made to supervisors or managers he was told that in order to have service restored he would have to pay a reconnection fee.  (Tr. 14)

10. Mr. Reyes testified that his mother operates Latinos Restaurant and, although she does not reside at the location, she is there “all the time” preparing food.  (Tr. 15)

11. Mr. Reyes testified that after “five hours on the telephone” with the Respondent’s offices in Erie and in Buffalo, New York, he was upset and decided to file a complaint with this Commission.  He testified that his mother made the required payment in person on March 11, 2005 and that service was restored within four or five hours.  (Tr. 18, 31)

12. Mr. Reyes testified that he believes that the Respondent acted illegally in terminating service to Latinos Restaurant.  He says that the Respondent already had an $800 deposit on his account and that he did not receive proper notice of termination.  (Tr. 17, 22)

13. Mr. Reyes testified that if the Respondent would have apologized to him he would not have filed a complaint with the Public Utility Commission.  (Tr. 19)

14. At the time of the hearing there was a balance due on the Latinos Restaurant account with the Respondent in the amount of $180.53.  (Tr. 41, NFG Ex. C)

15. At the time of the hearing (August 3, 2005) a bill in the amount of $131.91 on the subject account had been due and payable as of July 9, 2005.  (Tr. 41, NFG Ex. C)

16. During the year 2004, termination notices had been issued on this account on five separate occasions.  The subject termination notice on this account was issued on March 8, 2005.  (Tr. 42)

17. The Respondent’s witness testified that a security deposit in a customer’s account does not guarantee continued service; it only guarantees that payment will be made in the event service is disconnected.  (Tr. 47, 70)

18. Respondent’s witness Vicki L. Kelly, Supervisor in the business customer section, testified that she spoke with Mr. Reyes on March 10, 2005 when he called about the service termination.  (Tr. 49)

19. Ms. Kelley was a defendant in an action filed by Mr. Reyes about the termination.  The action was dismissed by a District Justice.  (Tr. 49)

20. On February 24, 2005 National Fuel Gas sent a ten-day termination notice to Latinos Restaurant.  The notice stated that the customer must pay $690.74 by March 8, 2005.  (Tr. 51; NFG Exs. G and H)

21. By letter dated February 24, 2005, the Respondent notified Latinos Restaurant that gas service to the establishment would be terminated because the bill for $690.74 was “seriously past due.”  The notice also warned that, if termination was effected, there would be an additional $69.00 charge to re-establish service.  (NFG Ex. H)

22. The Respondent attempted to reach the customer by telephone on March 1, 2005.  The company left a message for the customer to return the call.  (Tr. 51; NFG Ex. G)

23. The Respondent shut the customer’s service off at 3:21 p.m. on March 10, 2005 and restored service at 9:56 p.m. the same day.  (Tr. 54)

24. Respondent’s records indicate that Mr. Reyes called the company several times on March 10, 2005 beginning at 5:30 p.m.  Records indicate Mr. Reyes was “screaming and swearing” at several company representatives, insisting that he had paid the bill in question on time.  (Tr. 59-61; NFG Ex. J)

25. Respondent witness Pamela Monaco, manager of customer service, testified that on March 11, 2005 she returned a telephone call to Mr. Reyes and spoke with him for “about an hour.”  (Tr. 65)

26. On March 11, 2005 a check from Latino’s, Inc. in the amount of $690.74 was processed by a bank in Buffalo, New York and deposited into National Fuel Gas Distribution Corporation’s account.  (Tr. 23-24; Ex AA)
27. The $690.74 check which was received by the Respondent on March 11, 2005 was dated February 28, 2005 and is stamped “Processed on 3/11/05” by PNC Bank.  (NFG Ex. AA) 

28. Following receipt of the $690.74 the Respondent issued a credit refund of $205.25 to the subject account.  (Tr. 66)

DISCUSSION


Mr. Reyes initially objects to the requirement that he be represented by counsel in this proceeding.  His argument is without merit.  Despite how the caption in this matter reads, the Complainant is Latino’s, Inc., a Pennsylvania corporation.  Latino’s, Inc., is the commercial customer involved in this dispute with National Fuel Gas Distribution Corporation.  Sections 1.21 and 1.22 of the Pennsylvania Code (52 Pa. Code §§1.21 and 1.22) require that corporations be represented by an attorney at law in any adversarial proceeding before the Commission.  Mr. Reyes, whether he is the president of this corporation or not, is not an attorney and is not permitted to act as one in this proceeding.  He was advised of this fact in writing by the Commission on two occasions prior to the scheduled hearing.

The substantive issue in this case is not complicated.  The Respondent terminated natural gas service to a commercial customer for non-payment of an outstanding bill.  The simple question presented is whether there was an outstanding balance and whether the customer was provided adequate notice of impending termination.
An affirmative answer in both instances is firmly supported by the record.  Latino’s, Inc. received a bill from the Respondent in the amount of $690.74.  The bill was based on a January 21, 2005 meter reading and it was due on February 10, 2005.  (NFG Ex. AA)  In support of his position Mr. Reyes provides an exhibit, a photocopy of a check from Latino’s, Inc. payable to the Respondent in the amount of $690.74.  The check is dated February 28, 2005 (already 18 days late) and the check is stamped on the reverse side as being processed by the Respondent’s bank on March 11, 2005 (29 days after the date payment was due).  (NFG Exs. H and AA)

It is unlikely that the Respondent would wait nearly 10 days to cash a customer’s check.  It is more likely that the check was lost in the mail or back-dated by the payor.  In either case the payment was deposited in NFG’s account a month beyond the due date.

Was Latino’s, Inc. provided with adequate notice that termination of service was forthcoming?  The answer to this question is also a clear affirmative.  First of all, during the previous calendar year, Latino’s, Inc. had been the recipient of four separate termination notices for not paying its bills in a timely fashion.  The person at Latino’s, Inc. who is responsible for paying the utility bills for the corporation had to realize the importance of the relationship between timely payment and continuous service.

The Respondent’s Exhibit H is a copy of a 10 day shut-off notice that was sent to Latinos Restaurant on February 24, 2005.  It advised the customer of the amount due and how that amount should be paid in order to avoid service termination “on or after March 8, 2005.” (NFG Ex. H)  That letter fully complied with the provisions of the Commission’s regulations regarding a public utility service’s duty to give notice of termination to a non-residential customer.  52 Pa. Code §55.2.  Section 55.2 of the regulations provides that a public utility cannot terminate service without making personal contact with the customer at least three days prior to discontinuance of service.  The regulation further provides the information that the written notice should contain.  In this case, notice to Latinos Restaurant complied with the Commission’s regulations and fully explained how the customer could avoid the forthcoming shut-off.
Accordingly I find that the record contains insufficient evidence to support a finding of improper termination of service in this instance.

CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.  

2. As the party seeking affirmative relief from the Commission,  the Complainant bears the burden of proof in this matter.

3. The Complainant has failed to meet the burden of proof.

ORDER
THEREFORE,

IT IS ORDERED:  That the complaint captioned Julio C. Reyes v. National Fuel Gas Distribution Corporation at Docket No. C-20054365 is dismissed for failure to meet the burden of proof.

Date:  September 23, 2005
















Fred R. Nene








Administrative Law Judge

� 	The spelling of the name on the Pennsylvania Department of State computer-generated record is “Julie C. Reyes.”  This may or may not be a typographical error.  (See print-out attached to Lee E. Hartz, Esquire’s letter to Mr. Reyes dated July 15, 2005 and included in the record as “ALJ Exhibit A.”
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