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HISTORY OF THE PROCEEDING


On August 11, 2005, Alberta Williams (Complainant) filed a complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (Respondent).  Complainant alleges she was injured when she hit a utility pole discarded by Respondent on Crawford Run Road.  As relief, Complainant requests that Respondent be ordered to refrain from placing discarded poles on the “highway clear zones.”


On September 15, 2005, Respondent filed a Preliminary Motion to Dismiss for Lack of Jurisdiction and, in the alternative, a Motion for More Specific Pleading.  

Complainant did not file a response to the Motion to Dismiss within the 10-day period prescribed by Commission regulations. See 56 Pa. Code §5.101(d).  By letter dated October 14, 2005, Complainant’s counsel submitted a response to the Motion however, as submission of the response is untimely, it will not be considered for purposes of ruling on the Motion.  The Motion was assigned to me by Motion Judge Assignment Notice dated September 22, 2005 and is procedurally ready for ruling.  

FINDINGS OF FACT



1.
Complainant is Alberta Williams, 5019 Coral Street, Pittsburgh, Pennsylvania, 15224.



2.
Respondent is West Penn Power Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.  


3.
On August 11, 2005, Complainant filed a Complaint with the Commission alleging that she was injured when she hit a utility pole discarded by Respondent along Crawford Run Road.


4.
On September 14, 2005, Respondent filed and served a document titled “Preliminary Motions of West Penn Power Company, in the nature of Motion to Dismiss for Lack of Jurisdiction and, in the alternative, Motion for More Specific Pleading.”  


5.
The Motion avers that the Commission does not have jurisdiction to adjudicate the Complaint because Complainant filed a civil complaint in the Allegheny Court of Common Pleas in March 2005 involving the same incident and that court, not the Commission, has primary jurisdiction to adjudicate the matter.  


6.
Respondent moves alternatively for an Order directing Complainant to file a more specific pleading identifying the location of the incident and the nature of her alleged injuries.  


7.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions, including motions questioning the jurisdiction of the Commission and requesting that a more specific pleading be filed.  52 Pa. Code §§5.101(a) (1), (4).  
In its Preliminary Motion, Respondent moves for two alternative forms of relief:  (1) that the Complaint be dismissed because the Commission does not have jurisdiction to adjudicate the Complaint, and (2) that Complainant be directed to file an amended Complaint containing specific factual averments to support her allegations.  Each of these motions will be discussed separately.  

Motion for More Specific Pleading

A formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. §701; 52 Pa. Code §5.22(a)(4).
Furthermore, Commission regulations require that a complaint contain a clear statement of the relief sought.  52 Pa. Code §5.22(a)(5).  A complaint should contain information specific enough to allow the respondent to understand the allegations against it, in order to conduct a meaningful investigation of the allegations and to prepare a coherent response or defense.

The instant Complaint meets the requirements of 66 Pa. C.S. 701 and 52 Pa. Code §5.22.  It is clear, from the face of the Complaint, that Complainant is alleging that Respondent improperly discarded utility poles along a roadway and that she was injured when her vehicle hit one of these poles.  The Complaint also clearly states that the relief being requested by Complainant is for the Commission to direct Respondent to refrain from placing discarded poles along the roadway.  The Complaint is not so vague and incomplete that Respondent is unable to make a meaningful investigation and file an appropriate responsive pleading.  Respondent’s Motion for More Specific Pleading is denied. 

Motion to Dismiss for Lack of Jurisdiction

Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

When ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  The Commission has jurisdiction over the rates, service and facilities of public utilities.  See 66 Pa. C.S. §1501; Duquesne Light Company v. Borough of Monroeville, 298 A.2d 252 (Pa. 1972), citing Duquesne Light Company v. Upper St. Clair, 105 A.2d 287(Pa. 1954).  
However, the courts of common pleas have original jurisdiction to hear suits “for damages against public utilities based upon asserted failure to provide adequate services, even though the subject matter is encompassed by the Public Utility Law.”  Elkin v. Bell of Pennsylvania, 491 Pa. 123, 130 (Pa. 1980) citing Feingold v. Bell of Pennsylvania, 383 A.2d at 795-96.  Here, Complainant has already invoked the jurisdiction of the Allegheny County Court of Common Pleas by filing a suit for damages against Respondent, in that court, containing the same allegations as those raised in the instant Complaint.  

The essential claim raised in the Complaint is that Respondent was negligent in its placement of discarded utility poles.  The resolution of this claim is “not peculiarly within the area of expertise of the Public Utility Commission [and] can be decided as readily, and perhaps more appropriately, by a court or jury.”  Morrow v. Bell Telephone Co., 479 A.2d 548, 552 (Pa. Super. 1983).  Furthermore, the courts can grant the relief requested by Complainant, namely, that Respondent be ordered to cease and desist from placing discarded utility poles along roadways.  Determination of this matter does not require the specialized knowledge of the Commission and should remain with the courts.  
If Complainant believes that resolution of this matter requires the particular expertise of the Commission, the proper course of action is to request that the Court of Common Pleas transfer the case to the Commission.  See County of Erie v. Verizon North, Inc., 2005 Pa. Commw. LEXIS 354 (July 12, 2005).  

The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).  Here, Complainant has invoked the original jurisdiction of the court and resolution of the Complaint allegations do not require the particular expertise of the Commission therefore, a concurrent proceeding before the Commission would be a waste of judicial resources.  
Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

CONCLUSIONS OF LAW

1.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

2.
A hearing is not necessary in the public interest in this case.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That West Penn Power Company’s Motion to Dismiss the Complaint filed by Alberta Williams at PUC Docket No. C-20055066 is granted.


2.
That the Formal Complaint filed by Alberta Williams against West Penn Power Company at Docket No. C-20055066 is dismissed.
DATED: October 21, 2005






______







Veronica A. Smith







Chief Administrative Law Judge
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