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TENTATIVE ORDER

BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Metro​politan Edison Company (Met-Ed) and Pennsylvania Electric Company (Penelec), (collectively, the Companies), filed on July 26, 2005, to the Recommended Decision of Administrative Law Judge (ALJ) Larry Gesoff, which was issued on July 12, 2005.  No Party to the proceeding filed Reply Exceptions.

History of the Proceeding



On March 2, 2001, Met-Ed issued Supplement No. 15 to Tariff-Electric Pa. P.U.C. No. 48 (Supplement No. 15) in accordance with the terms of an Order issued by the Commission on February 21, 2001, at Docket No. R-00005530, which, among other things, allowed Met-Ed to withdraw a previously-filed tariff supplement that proposed to establish a Generation Rate Adjustment (GRA) mechanism and directed that Met-Ed file a new tariff within ten days.  (GRA Order).  Similarly, Penelec issued Supplement No. 10 to Tariff-Electric Pa. P.U.C. No. 77 (Supplement No. 10) on February 21, 2001, in accordance with the GRA Order.  The Companies filed Supplement No. 15 and Supplement No. 10 (collectively, “Tariff Supplements”) on March 2, 2001, with a proposed effective date of May 1, 2001.



The Tariff Supplements modify either Penelec’s Rider O or Met-Ed’s Rider M–Market-Based Generation Adjustment Rider in a manner intended to comply with the Commission’s Order, issued on June 22, 2000, at Docket No. M-00960890F0017, which adopted guidelines regarding actions proposed to be taken by Electric Distribution Companies (EDCs) in connection with commercial and industrial (C&I) customers obtaining provider of last resort (PLR or POLR) service.  (Guidelines Addressing Return of Customers to Provider of Last Resort, Docket No. M-00960890F0017, June 22, 2000).


The Office of Small Business Advocate (OSBA), Met-Ed Industrial Users Group (MEIUG), Penelec Industrial Customer Alliance (PICA) and Mid-Atlantic Power Supply Association (MAPSA)
 filed timely complaints against Supplements Nos. 10 and 15 and/or petitions to intervene.  Met‑Ed and Penelec filed timely responses to the complaints and/or petitions.  Although the Office of Consumer Advocate (OCA) did not officially provide notice of its intention to participate in either of the proceedings involving the Tariff Supplements, it was a party to the original GRA filings at Docket Nos. R-00005530 and R‑00005540, which were later withdrawn.  The OCA continued to monitor these proceedings despite not being an official intervenor or party.  The Office of Trial Staff (OTS) attended the mediation conducted in this proceeding, participated in the status and prehearing conferences and notified the Parties of its intention to participate in the scheduled evidentiary hearings that were cancelled due to the settlement.



The Tariff Supplements and the proceedings were suspended until March 31, 2002, pending the outcome of the merger between General Public Utilities (GPU) and FirstEnergy Corp. (First Energy).
  On December 9, 2002, Frank J. Richards, sub​sequently incorporated as The Richards Energy Group, (Richards Energy) filed a complaint at Docket No. C-20028926 (Richards Complaint) with the Commission against the Companies.  The Richards Complaint alleged that, among other things, Met-Ed and Penelec’s one-year supply contracts for C&I customers prohibit more robust shopping within the Companies’ service territories.  The Companies filed a timely Answer to the Richards Complaint on December 23, 2002, along with a motion to consolidate the Complaint with the pending investigation of the Tariff Supplements.  The Richards Complaint was subsequently consolidated with the investigation of the Tariff Supplements.


On July 26, 2004, a Joint Petition was filed by the Companies, MEIUG and PICA.  The OSBA and Richards Energy filed timely responses opposing certain provisions of the Joint Petition.  By letter dated September 7, 2004, RESA agreed with, and adopted, the responses of Richards Energy and the OSBA.



On October 7, 2004, the ALJ held a telephone conference with the Parties at which time it became apparent that evidentiary hearings would be necessary. The ALJ issued a prehearing order dated October 7, 2004, which established guidelines for discovery and a litigation schedule.


On May 27, 2005, the Companies, PICA and MEIUG, the OSBA, and Richards Energy, by their counsel, submitted to the Commission an Amended Joint Petition of Full Settlement of Generation Rate Adjustment Proceedings (Amended Joint Petition).  The Companies, PICA, MEIUG, OSBA and Richards Energy are collectively referred to, herein, as the Joint Petitioners.  The Amended Joint Petition modifies the Joint Petition to incorporate the agreed-upon terms and conditions between the Companies, OSBA and Richards Energy.  The OTS did not join in this Amended Petition but represented to the Parties that it does not oppose its adoption by the assigned ALJ and the Commission.


On June 10, 2005, RESA filed a Statement in Opposition to the Amended Joint Petition (RESA’s Statement).  On June 17, 2005, the Companies filed their Response to RESA’s Statement.  (Companies’ Response).


As previously noted, the ALJ issued a Recommended Decision on July 12, 2005, wherein he recommended that the Amended Joint Petition be adopted.  On July 26, 2005, the Companies filed Exceptions seeking a minor modification to the Recommended Decision.
Discussion
The ALJ proffered the following summary of the Amended Joint Petition:

The GRA settlement applies only to the Companies’ C&I customers in Pennsylvania, not to residential customers.  It is predicated upon (i) a modification to the Companies’ standard C&I rate schedules to accommodate a change in retail price in certain circumstances and (ii) three other customer market-based rate options.  The use of any of the four components of the GRA settlement is entirely voluntary by C&I customers.  First, the Companies’ standard retail C&I rate schedules will be modified to allow customers to shop for “Generation Supply” (i.e., on-peak and off-peak energy, capacity and ancillary services) before the end of their standard 12-month supply
 contract if they are willing to pay a “pricing adjustment” that may increase their otherwise applicable tariff rate to reflect any higher market price for Generation Supply when they were taking PLR service.  This is called the “Standard Pricing Adjustment” (SPA).  Second, customers may elect a Monthly Pricing Option (MPO) that would allow them to shop for Generation Supply at any time without paying the SPA if they pay a forecast market price for such supply during the months of June through September.  Third, customers may elect an Alternative Monthly Pricing Option (AMPO) that would allow them to shop for Generation Supply at any time without paying the SPA if they pay an after-the-fact market price for such supply during the months of June through September.  Finally, customers intending to depart PLR service and shop with electric generation suppliers may elect “Standard Pricing – Market” (SPM) which will allow them to shop for Generation Supply at any time without paying the SPA (which includes an administration fee) in return for paying prevailing market prices upon their later return to PLR service.  

Except for the SPM, all of the GRA pricing components/ programs have an Administration Fee reflected in their pricing structure. 

The GRA settlement has a two-year term and a “sunset date”.  The effective/commencement date of the GRA programs in the GRA Settlement is ninety (90) days from the date of any final and unappealed Commission order approving the GRA Settlement in its entirety without modification.  If the GRA settlement is not continued in some form by a final, unstayed and unappealed Commission order within two years after its initial effective date, the GRA settlement expires automatically. 

On and after the effective date of the GRA settlement, 1) any shopping C&I customer returning to the Companies’ PLR service will take PLR service from the Companies under one of three different pricing components: (i) C&I retail tariffs with the SPA,  (ii) MPO and (iii) AMPO; 2) all existing PLR customers may take PLR service from the Companies on the anniversary date of their existing supply contract under one of three different pricing structures:  (i) C&I retail tariffs with the SPA, (ii) MPO and (iii) AMPO; 3) all existing PLR customers will have the option at any time to leave PLR service and shop for Generation Supply before the end of their current Supply Period by selecting SPM and agreeing to pay market prices for Generation Supply when they return to PLR service; and 4) all existing customers may first elect the SPA, MPO or AMPO only upon the anniversary of their existing supply contract.

The GRA settlement contains the Companies’ “standard” or default service rate for non-residential PLR customers:  the C&I retail tariffs with the SPA.  Those customers taking service under the Companies’ prevailing C&I retail tariffs (which will now include the SPA) that do not terminate their existing supply contract early will remain subject to all applicable rate caps.

MPO and AMPO customers will be billed their applicable C&I retail tariff rates for the period October to May.  Paragraphs 35 and 36 of the Amended Joint Petition set forth the rates for MPO and AMPO customers, respectively, for the months of June through September.

The SPM is an alternative to the SPA that allows participating C&I customers to shop for Generation Supply at any time without paying a SPA or an administration fee.  Customers choosing this alternative, however, will be required to pay market price for Generation Supply upon their return to POLR.  The pricing and terms under the SPM option are set forth in paragraphs 37-40 of the Amended Joint Petition.  

(R.D. at 6-8).


In its Statement, RESA articulated several objections to the Amended Joint Petition.  Specifically, RESA argued, inter alia, that these programs are very complicated, complex and costly.  The ALJ addressed each objection ad seriatim.     (R.D. at 9-17).  The ALJ recommended that RESA’s arguments be rejected.  RESA did not file Exceptions to the ALJ’s recommendation to adopt the Amended Joint Petition.


The ALJ found that under the Settlement, C&I customers will have new voluntary pricing choices for retail PLR service which are consistent with the letter and spirit of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C. S. §§ 2801-2812 (Competition Act).



The ALJ noted that C&I customers will no longer be required to stay for a full Supply Period under a supply contract if the market prices for Generation Supply suggest it is in their best interest to leave the Companies’ PLR service early.  He further found that EGSs will have greater flexibility to market various generation services and products, of varying time periods, because C&I customers will not be bound to stay with the Companies’ PLR service for a full 12-month period.



The ALJ concluded that the GRA settlement more closely aligns retail and wholesale pricing for C&I customers, allowing such customers to make energy purchase decisions based upon the market price of generation supply.  The ALJ opined that these more accurate pricing signals may cause more conservation and efficient use of power by C&I customers.  (R.D. at 18-19).


In their Exceptions, the Companies note that the ALJ recommended in Ordering Paragraph No. 2 of the Recommended Decision, that the Commission order the Companies to file tariff supplements implementing the approved GRA program within 15 days of the date of entry of the Opinion and Order.  The Companies submit that they may have inadvertently misled the ALJ regarding the proposed time schedule for filing their compliance tariffs by inserting inconsistent language in the Amended Joint Petition.


Specifically, the Companies point out that Paragraph 31 of the Amended Joint Petition states that “[t]he effective/commencement date of the GRA programs in this GRA Settlement shall be ninety (90) days from the date of entry of any final and unappealed PaPUC order approving the GRA Settlement in its entirety without modification” and Section IV, subparagraph (b) recommends “that the Commission approve and authorize the applicable tariff supplements attached to this Amended Joint Petition to become effective within fifteen (15) days after the entry of a final Commission order not subject to appeal or other legal challenge.”


The Companies aver that the 15-day period to file compliance tariffs is unreasonable and unworkable.  The Companies point out that the normal 30-day period would not have expired within 15 days of the date of entry of a Commission Order, and the Companies would not have sufficient time to finalize the billing and administrative details necessary to implement the GRA program.


The Companies note that no party has challenged or raised any issue about the 90-day period for commencing the GRA programs, as reflected in Paragraph 31 of the Amended Joint Petition.  Thus, the Companies request that the Commission confirm in our final order approving the GRA program that: (i) the GRA program must be effective within 90 days from the date of entry of any final and unappealed Opinion and Order approving the GRA Settlement in its entirety without modification and (ii) that all compliance tariffs must be filed by the Companies in advance of the effective date.  No Party has filed a reply to the Companies’ Exception.


Upon review of the Amended Joint Petition, we conclude that it should be approved, with the exception of the annual supply contract renewal tariff requirement which shall be rejected.  This requirement was previously rejected for PPL Electric Utilities Corporation (PPL).
  In PPL’s case, the Commission determined that PPL’s one-year renewing contract requirement discouraged competition.
  We find that it also discourages competition to expose C&I customers to a potentially higher market rate and to a loss of capped-rate protection for all switches other than once a year.


Similar to the Commission’s rulings in PPL and Duquesne Light Company’s Provider of Last Resort proceeding,
 the Companies must amend its tariff filing to remove the annual contract renewal provision for default service supply, and amend the filing to permit the customers to select one of four options effective for no longer than 12 months from the date a customer returns to default service after having received competitive service from an EGS.  Thereafter, a C&I customer can return to competitive service without a restriction, fee or penalty.  As further protection against seasonal contracting, the Companies may file for protections similar to those granted to Duquesne Light Company, consistent with the proposed default service regulations.
   These provide that the transfer of customer accounts to default service may not be initiated without the consent of the default service provider, except (1) for the non-payment by a retail customer for services rendered by an EGS, (2) to remedy unauthorized or inadvertent transfers of a customer’s account away from the default service provider, (3) upon the normal expiration of a contract not designed to exploit seasonal price variations, and (4) when the Commission has approved the abandonment, cancellation or suspension of an EGS license.



While we are approving the remainder of the Settlement dealing with the GRA, we recognize that GRA mechanisms have some drawbacks.  The assertions of the RESA that these programs are very complicated, complex and costly may have merit, and it is unlikely that consumers, other than the most sophisticated, very large customers, will fully understand and take the time to decipher the complicated and lengthy 39-page Market Based Generation Rate Adjustment Manual.  However, given the rate-cap restrictions during the transition period, the reduction in the application period for the GRA, combined with the additional protections afforded the Companies provided herein; this Tentative Order offers a reasoned and consistent solution that can bridge the gap until the end of the transition period.  At that time, seasonal rate designs for all C&I customers and other appropriate mechanisms will offer more appropriate market-based protections against seasonal contracting.  



Additionally, it is our view that the Companies’ Exceptions regarding the compliance period properly address ministerial discrepancies.  In light of the fact that no Party has filed Reply Exceptions on this matter, as well as our finding that the Exceptions are otherwise reasonable, we shall grant the Exceptions without further comment.
Conclusion


Based upon the foregoing discussion, we shall issue this Order in Tentative Form wherein we approve the Amended Petition with the exception of the annual supply contract renewal tariff requirement as further described, supra, and grant the Exceptions of the Companies which request that we confirm in our final Opinion and Order approving the GRA program that: (i) the GRA program must be effective within 90 days from the date of entry of any final and unappealed Opinion and Order approving the GRA Settlement in its entirety without modification and (ii) all compliance tariffs must be filed by the Companies in advance of the effective date.  The parties shall have twenty (20) days to file comments.  If no comments are received within the twenty (20) day period, the Tentative Order shall become final without further Commission action; THEREFORE,


IT IS ORDERED:



1.
That this Order be issued in Tentative Form.



2.
That the Exceptions of Metropolitan Edison Company and Pennsylvania Electric Company are granted.


3.
That the Recommended Decision of Administrative Law Judge Larry Gesoff is adopted as modified by this Opinion and Order.



4.
That the settlement contained in the Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings, at Docket Nos. R-00016219, R‑00016219C0001; R-00016220; R-00016220C0001 and C-20028926 is approved, except for the annual contract renewal provision for default service supply


5.
That the Generation Rate Adjustment Program must be effective within ninety (90) days of the entry date of a final and unappealed Opinion and Order in this matter, and Metropolitan Edison Company and Pennsylvania Electric Company must file all compliance tariffs in advance of the effective date of the Generation Rate Adjustment Program.


6.
That the parties to this proceeding shall have twenty (20) days from the date of entry of this Tentative Order to file comments to the Tentative Order.


7.
That if no comments are filed at the end of the twenty (20) day comment period, the Tentative Order will become final without further Commission Action.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 29, 2005

ORDER ENTERED:  November 4,2005
	�	Significant parts of this section were reproduced from the Recommended Decision without specific attribution.


	�	MAPSA recently changed its name to Retail Energy Supply Association (RESA) to more accurately describe its purpose and scope of interest as a trade association composed of a broad range of retail electric providers that support the electric services industry and seek to develop a more competitive power industry.  RESA is used hereinafter to identify this party.


	�	In two Orders entered on June 20, 2001, at Docket Nos. A-11300F0095, A�1104400F0040, P�00001860 and P-00001861, the Commission approved the proposed merger of FirstEnergy Corp. and GPU, Inc.


	� 	C&I customers are required to enter into a combined service/supply contract for a minimum one-year term.  The supply portion of that contract is referred to in this Amended Joint Petition as the “supply contract.”


	� 	Hoffman Industries, Inc., et al. v. PPL Electric Utilities Corporation, Docket Nos. C-00003811, R�00006034, R-00006034C0001, Order entered May 16, 2001.


	� 	Id. at 11.


	� 	Petition of Duquesne Light Company for approval of Plan for Post-Transition Period Provider of Last Resort Service; Docket No. P-00032071; Order entered August 23, 2004, pages 28-29.





	� 	Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant to 66 Pa. C.S.                  § 2807(e)(2); Docket No. L-00040169 (Order entered December 16, 2004); §54.123 of the proposed Default Service Regulations, Transfer of Customers to Default Service.
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