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:
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Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On December 2, 2004, Demond L. Roberts (“Roberts” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) requesting a lower payment arrangement.  This case is an appeal of a Bureau of Consumer Services decision requiring the Complainant to pay a budget payment of $349.00 plus $15.00 a month on the arrearage.


On February 25, 2005, the Respondent filed an Answer and a Motion to Dismiss.  The Respondent moved to dismiss the complaint because the Complainant was not the ratepayer of record and, therefore, does not have standing to request payment arrangements.


The Complainant did not file a response.



By order, dated March 30, 2005, Chief Administrative Law Judge Veronica A. Smith denied the Motion to Dismiss and ordered that a hearing be scheduled.



By notice dated April 29, 2005 a hearing was scheduled in this matter before Administrative Law Judge Charles Rainey, Jr. 



By notice dated May 2, 2005, the presiding officer was changed to Administrative Law Judge Cynthia Williams Fordham. 


A hearing was held in this matter on May 31, 2005 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 9:30 a.m. as one of three cases assigned for that time.  The first case ended around 10:00 a.m.  The Complainant, Demond L. Roberts, did not appear.  Therefore, the hearing in this matter was started at 10:20 a.m.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  Anthony Costello, a regulatory assessor for the Respondent, testified on behalf of the Respondent and sponsored three exhibits:  PECO Exhibit 1 - account statement; PECO Exhibit 2 - list of payment arrangements; and PECO Exhibit 3 - the Bureau of Consumer Services decision, dated November 10, 2004.



The record consists of a twelve page transcript and three exhibits.  The record in this case closed on June 21, 2005. 

FINDINGS OF FACT



1.
The Complainant is Demond L. Roberts, 24 East 23rd Street, Chester, Pa. 19013.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant was the ratepayer of record at 24 East 23rd Street, Chester, Pa. from November 14, 2003 to February 1, 2005 (Tr. 8, 9; PECO Ex. 1).



4.
The Respondent provided residential electric and gas service to the Complainant (Tr. 7; PECO Ex. 1).



5
The Complainant’s last payment in the amount of $100.00 was made on February 3, 2004 (Tr. 8; PECO Ex. 1).



6.
On February 1, 2005, the Complainant’s name was removed from the account for service at 24 East 23rd Street, Chester, Pa (Tr. 8, 9; PECO Ex. 1).  


7.
The Complainant negotiated payment arrangements with the Respondent on January 14, 2004 and May 11, 2004 (Tr. 9; PECO Ex. 2).



8.
The Complainant did not comply with the payment arrangements (Tr. 8, 9; PECO Ex. 2). 


9.
The Bureau of Consumer Services (“BCS”) decision, dated November 10, 2004, required the Complainant to pay a budget payment of $349.00 plus $15.00 a month on the arrearage beginning in December 2004 (Tr. 9. 10; PECO Ex. 1, 2, 3).


10.
The Complainant did not comply with the BCS decision (Tr. 8-10; PECO Ex. 1, 2, 3). 



11.
At the time of the hearing, the Complainant’s balance was $4,965.76 (Tr. 8, 10; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant did not participate in the May 31, 2005 hearing.  The Complainant failed to call to request a continuance or indicate that he would not be able to attend the hearing (Tr. 4, 12).  The hearing date, time and location were on the hearing notice, dated April 29, 2005, the judge change notice dated May 2, 2005 and the prehearing order, dated May 12, 2005 (Tr. 4).  The fact that these documents were mailed to the Complainant at his last known address creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974).  The U. S. Postal Service did not return these documents to the Commission.  



This was one of three call of the docket cases scheduled for 9:30 a.m.  The first case ended around 10:00 a.m.  The Complainant, Demond L. Roberts, did not appear (Tr. 4).  Therefore, the hearing in this matter was started at 10:20 a.m. (Tr. 4).  
Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Mr. Costello testified that the Complainant had a residential electric and gas account with the Respondent for service at 24 East 23rd Street, Chester, Pa. from November 14, 2003 through February 1, 2005 (Tr. 7, 8; PECO Ex. 1).  Service was terminated in the Complainant’s name on February 1, 2005 and he was not a ratepayer in the Respondent’s territory at the time of the hearing (Tr. 9; PECO Ex. 1).


Mr. Costello explained that the Complainant negotiated two payment arrangements with the Respondent on January 14, 2004 and on May 11, 2004 (Tr. 8, 9; PECO Ex. 1, 2). 


Mr. Costello stated that the Bureau of Consumer Services (“BCS”) rendered a decision, dated November 10, 2004, requiring the Complainant to pay a budget payment of $349.00 plus $15.00 a month on the arrearage beginning in December 2004 (Tr. 9, 10; PECO Ex. 1, 2, 3).  The Complainant did not make any payments to comply with this decision (Tr. 8-10; PECO Ex. 1, 2, 3).  



The Complainant failed to sustain his burden of proof.  The Complainant requested a payment arrangement.  However, he is no longer the customer of record.  When the Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire account balance is immediately due and owing.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998), Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, C-00968835 (Order entered August 12, 1997), Jordan v. Duquesne Light Company, C-00968567 (Order entered September 16, 1997).



The Respondent’s attorney moved to dismiss the complaint for failure to prosecute.  The motion was granted (Tr. 11). 



Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing. 66 Pa. C.S. §332(a).



4.
That when the Complainant is no longer a customer, the entire balance is due.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998), Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, C-00968835, (Order entered August 12, 1997), Jordan v. Duquesne Light Company, C-00968567 (Order entered 9/16/97).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Demond L. Roberts against PECO Energy Company at Docket Z-01763306 is dismissed in its entirety with prejudice.


2.
That the Complainant shall pay the Respondent the account balance within thirty days of a final order in this matter. 



3.
That the record in this case is marked closed.

Date:
October 3, 2005



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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