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HISTORY OF THE PROCEEDINGS



On April 22, 2005, James Flanagan (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL or Respondent) stating that a PPL subcontractor had installed an automatic meter reading (AMR) device in his meter and left a space which was subsequently used by wasps to make a nest in the meter base.  The Complaint alleges that the PPL service people performed a temporary repair on the meter and that they were unfriendly and unprofessional.  As his remedy, Complainant requests that the Commission require PPL to put a wire back in its original position and seal the meter base.   



On July 13, 2003, PPL filed its Answer which denied that the AMR installation resulted in a misaligned wire.  In addition, PPL alleges that it has no duty to repair the meter base and that it offered to seal the base as a customer service to Complainant.  The resultant seal was accepted by Complainant and has successfully sealed the meter base.  PPL denies that the conduct of its representatives was unfriendly or unprofessional.  



By notice issued August 2, 2005, a hearing was scheduled for September 13, 2005.  A prehearing order was issued August 4, 2005, which set forth some of the evidentiary requirements of the proceeding.



The telephonic hearing was held as scheduled on September 13, 2005.  Complainant represented himself and PPL was represented by Gary L. Weber, Esquire, who presented one witness, Angelo Smaniotto.  Respondent entered one exhibit into evidence, and the record was held open for submission of a list of customer contacts.  Respondent submitted its PPL Exhibit 2 on September 15, 2005. 


The hearing resulted in a transcript of 59 pages.  The record was closed upon its receipt on September 30, 2005.  



The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is James Flanagan, 732 Walnut Street, Ashland PA  17921.


2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania. 



3.
There is a hole in the Complainant’s meter base approximately the size of a pencil eraser.  Tr. 13.


4.
There is a wire there now which was not visible prior to the conversion of Complainant’s meter to an AMR.  Tr. 14.



5.
Complainant regularly inspects his meter while recording the usage to report to PPL.  Tr. 18.


6.
Complainant contacted PPL September 25, 2004 when he discovered the wasp nest.  Tr. 19-20, PPL Exhibit 2.



7.
A PPL representative came to Complainant’s house, opened the meter base and cleaned out the nest.  Tr. 21.



8.
The PPL representative sealed the hole with what appeared to be caulking.  Tr. 21.



9.
Angelo Smaniotto, supervisor of metering services in PPL’s central region, appeared and testified on behalf of PPL.  Tr. 27.



10.
PPL replaced its 1.3 million meters with automatic meter readers by using a subcontractor to perform the actual replacements.  Tr. 29.



11.
A typical exchange consisted of the contractor cutting the seal from the meter base, removing the meter base panel, pulling the conventional meter out just like a socket and installing an AMR meter, plugging it back in, putting the meter base cover back on, and sealing it.  Tr. 29.



12.
The meter base is a self-contained unit, and aside from unplugging the old meter and plugging in the new meter, the contractor would not have had any other contact with the meter base.  Tr. 30.



13.
The contractor would not have done anything that resulted in an opening in the bottom of the typical meter base.  Tr. 30.



14.
The meter base is owned by the customer.  Tr. 30.



15.
The meter itself is owned by PPL.  Tr. 30-31.



16.
PPL’s tariff is clear on the ownership of the meter.  Tr. 31, PPL Exhibit 1.



17.
PPL’s tariff states that PPL shall not be required to install or maintain any conductors, meter base, equipment or apparatus except meter and meter accessories beyond that point.  Tr. 31, PPL Ex. 1.



18.
Mr. Smaniotto accompanied a service man to Complainant’s residence in response to the complaint received by PPL.  Tr. 32.



19.
Mr. Smaniotto observed a slight opening in the service conductor coming out to the meter base into the basement.  Tr. 32.



20.
The opening resulted from a “knock-out,” which is a circle that the electrician would knock out to put a nut wire through the service conductor and then connect to the jaws of the meter and then tighten the screw so that the wire is inside the meter base.  Tr. 32.



21.
Mr. Smaniotto had the service man open the meter base and remove the wasps’ nest. Tr. 33.



22.
Mr.  Smaniotto told the Complainant that the meter base was his responsibility but that he could have a lineman come out and seal it using a tape that is sticky on both sides.  Tr. 33.



23.
Complainant agreed, and a lineman from PPL sealed the meter base that evening.  Tr. 33.



24.
Later, Complainant called PPL and informed them that he was not satisfied with the repair.  Tr. 33.



25.
Mr. Smaniotto went back and inspected the seal and found that it was tight.  Tr. 33.



26.
The meter base is in good shape but normal wear-and-tear on the round hold would enlarge it over time.  Tr. 34.

DISCUSSION

As is true with any Complaint brought before the Commission, the Complainant has the burden of proving his case.  A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

Complainant has the burden of proving that the actions of PPL comprised inadequate service.  Complainant noted that a PPL subcontractor performed work at his meter, and that after that time, a colony of wasps set up residence.  He noted that there was room around the wire leading from the meter base into his house for the wasps’ ingress and egress, where he had not seen space before.  His natural conclusion was that the PPL subcontractor must have moved the wire enough to permit the wasps’ entry to his meter base, and that PPL should restore his meter base to its previous status, that is, impervious to wasps.  He alleged in his testimony that the Respondent should have sent an employee to his house to inspect the work of the subcontractor.  
Although it is unnecessary for PPL to inspect each meter replaced by the subcontractor, it is necessary for PPL to provide adequate service, whether through its own employees or through a subcontractor.  Complainant alleged a problem with his meter following work having been done by Respondent.  His stated concerns included the possibility that the situation could be a safety problem for curious youths or for someone intentionally placing something into his meter to cause problems.  



The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:



§1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code §1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  



The Complainant states legitimate concerns regarding the safety and adequacy of the service provided to him by PPL and sets forth a legitimate claim on its face.  Accordingly, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company, PUC Docket No. C-00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



PPL provided a reasonable explanation for the situation.  When the meter was replaced, the subcontractor used by PPL to perform the replacement would have performed a sequence of actions, including cutting the seal from the meter base, removing the meter base panel, pulling the conventional meter out just like a socket and installing an AMR meter, plugging it back in, putting the meter base cover back on, and sealing it.  FOF 12, Tr. 29.  The subcontractor would not have made any adjustments to the wire leading from the meter base into Complainant’s house.  


When contacted regarding the situation, PPL was responsive and cleaned the wasps’ nest out of the meter base even though the meter base belongs to the customer and was not the responsibility of PPL.  Complainant did not understand that the problem was his, not the electric company’s, and PPL offered to seal the hole with tape typically used to seal its own facilities from the weather.  Complainant agreed, and PPL sent a lineman, who sealed the tiny hole.  Later, Complainant called again to complain that the seal was temporary and should be replaced by a permanent fix, and this time, PPL refused.   



Complainant did not overcome the weight of PPL’s evidence.  He seeks a sturdier repair to his meter base, but he has not sustained the burden of proving that he is entitled to one from PPL.  As his remedy, he states that “I’d just like to have that gunk take off the bottom and just line up those – that bracket as Mr. Angelo said just and set it, align it and seal it.”  Tr. 51.  
Having a PPL lineman apply the tape was beyond the responsibility of the Respondent but was done to appease an irate customer, and done with that customer’s consent.  Of course, the risk of supplying service beyond that which is required is that the customer may be unhappy with it and may expect additional repairs.  In this instance, the additional repairs would require PPL to purchase the necessary materials since they do not repair meter bases, and to perform some rewiring that could, in turn, result in additional liability for PPL.  Tr. 51-52, 56-57.  At this point, it was reasonable to decline to perform services to which the customer is not entitled.  
PPL’s actions were not only reasonable, they were commendable, and were performed in an attempt to satisfy an unhappy customer, with that customer’s consent, even though PPL was aware that this action could surface later in a complaint, as it has.  

I note that two additional, related issues were the timing of PPL’s responses to Complainant’s contacts, and poor treatment by PPL representatives.  The testimony regarding the timing of the calls and responses was uncertain, and the times and dates given were inconsistent with PPL Exhibit 2, which was submitted after the hearing and to which Complainant did not object.  As a business record, the Exhibit’s reliability in terms of accuracy of the dates of contacts is high, and the record of contacts and responses is insufficient to support a finding of unreasonable, inadequate service.  

In addition, Complainant alleged that the PPL representatives were rude to him but he has not provided specific descriptions, dates or information beyond claiming that one representative insulted the age of his meter or that another PPL employee looked angry or disgusted and did not speak to him, although his supervisor was present and did speak.  This testimony is not enough to support a claim of inadequate or unreasonable service.  
Complainant is encouraged to engage the services of a licensed electrician who can either provide assurance that the taped hole is sufficient to protect his meter base or replace the tape with the metal nuts and brackets that Complainant prefers.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).



4.
The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service.  66 Pa. C.S. § 1501.



5.
Following the establishment of a prima facie case, the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Poorbaugh v. West Penn Power Company, PUC Docket No. C-00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



6.
Complainant has not sustained his burden of proving that the Respondent rendered inadequate or unreasonable service.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of James Flanagan against PPL Electric Utilities Corporation at PUC Docket No. C-20054655 is dismissed.



2.
That the Secretary mark this record closed.

Dated:
October 6, 2005 



______________________________







SUSAN D. COLWELL








Administrative Law Judge
	�	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 
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