BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Vacation Charters, Ltd.
:
d/b/a Willowbrook at Lake Harmony
:

:


v.
:

C-20043854

:
PPL Electric Utilities Corporation
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Vacation Charters, Ltd d/b/a/ Willowbrook at Lake Harmony at Docket No. C‑20043854.

On October 14, 2004, Vacation Charters, Ltd. d/b/a/ Willowbrook at Lake Harmony (VCL or Willowbrook) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  In the Complaint, comprising thirty-one complaint paragraphs and four relief paragraphs, VCL alleged inter alia, that PPL charged “excessive, unlawful, and unreasonable” charges.  VCL wants those charges refunded and future excessive charges prohibited.
On November 18, 2005, PPL filed its Answer to the Complaint.  PPL’s Answer denied inter alia, that their charges were unlawful.  PPL averred that the charges to VCL were in accordance with their (PPL’s) approved tariff.  In addition, PPL filed New Matter averring that Willowbrook is a resort timeshare, and is not occupied year round.  As such, VCL does not provide any utility ready lots.  PPL asked that the Commission deny the relief requested in the Complaint.
On December 6, 2004, VCL filed a Reply To New Matter.

On March 23, 2005, a hearing in this matter was held.  Both VCL and PPL were represented by counsel.  VCL submitted Written Direct Testimony for Mr. Jack Kalins, with attached exhibits A-G, and Rebuttal Testimony with attached Exhibit I.  VCL also submitted an additional exhibit at the hearing that was marked as Exhibit H; all were accepted into the record.  PPL submitted the Written Direct Testimony of Mr. Edward A. Kushma with attached Exhibits 1-3 and Direct Written Testimony of Mr. Dennis Lehman with attached Exhibits 4 and 5.  PPL submitted the Rebuttal Testimony of Mr. Kushma, with attached Exhibits 6-8.  All of PPL’s Testimony, Rebuttal Testimony, and Exhibits were accepted into the record.  Both Parties submitted Briefs.  A written transcript of the hearing was produced comprising one hundred and one (101) typewritten pages.  The record in this matter closed on May 20, 2005.
FINDINGS OF FACT
1. Vacation Charter, Ltd. (VCL) is a Pennsylvania business corporation, incorporated in 1978.  VCL’s stated purpose is real estate development and sales.  VCL maintains its office at 1 Lake Drive, Lake Harmony, Pennsylvania 18624.  DOS
 Corporate Records 

2. W. Jack Kalins serves as VCL president and chief executive officer.  DT‑JK 1
 
3. Willowbrook at Lake Harmony is a Pennsylvania business corporation, incorporated in 2001.  Willowbrook’s stated purpose is “time share” (sic).  The corporate address is the same as VCL.  Willowbrook, the timeshare facility is owned by VCL, and is located in Kidder Township, Carbon County, Pennsylvania.  DOS Corporate Records
4. “Willowbrook is a resort timeshare commercial operation.”  DT-JK 9, VCL Reply to New Matter
5. Willowbrook is a “planned residential development” or “PRD,” approved by Kidder Township, and recorded in the Office of the Recorder of Deeds for Carbon County.  DT‑JK 2
6. Willowbrook involves multiple occupancy buildings, but does not have single-family residences.  DT-JK 3

7. Kidder Township requires all utilities to be underground.  DT-JK 3

8. Willowbrook as planned will have 14 different buildings, plus related “amenity” buildings on 236 acres of land.  DT-JK 3
9. Willowbrook as planned intends to have year-round occupancy.  DT-JK 4

10. At the time of the hearing, only Buildings 1 and 2 were occupied.  DT-JK 4

11. VCL submitted the Willowbrook PRD to PPL and received from PPL proposed underground lines to be excavated, designated manholes and transformer pad locations.  VCL was told that PPL would inspect all conduit lines before any encasing concrete was poured.  DT-JK 4

12. VCL does not believe the underground utility construction deviated from PPL’s standards or required anything unusual.  DT-JK 6
13. PPL charged VCL at Willowbrook $44,927.00 for Buildings 1 and 2 and $3,955.00 for Building 3.  DT-JK 7

14. VCL paid the invoices to PPL under protest.  DT-JK 7

15. Mr. Kalins stated that the VCL facility known as Westwood at Split Rock, also in Kidder Township, was not charged by PPL, as was Willowbrook.  DT-JK 8-9

16. Westwood at Split Rock comprises two bedroom villas.  Willowbrook comprises multi-unit apartments within larger buildings.  DT-JK Exh. A
17. Mr. Kalins makes a claim of discriminatory behavior in the billing received from PPL regarding Westwood and Willowbrook in his Complaint at ¶¶ 28 and 31 and in his Direct Testimony.  The claim was not supported by testimony regarding the status of law and regulation at the time of building Westwood versus Willowbrook; no comparative invoices, no cost breakdowns, and no analysis of the various differences (billing and otherwise) were provided for the two facilities.

18. Willowbrook Buildings 1 and 2 each have 24 units, Buildings 3-14 (not all are constructed yet) will each have 32 units.  DT-EK Exh.3
19. Willowbrook’s “Memorandum Regarding Vacation Reservation Agreements” indicates VCL owns the property known as Willowbrook, and that it agrees to sell “certain right-to-use vacation licenses” related to Willowbrook.  The term of such vacation licenses is 99 years.  The document further states that the Memorandum “in no way creates an interest in real estate.”  DT-JK Exh.F
20. VCL owns legal title to Willowbrook property.  DT-EK Exh.1

21. Willowbrook units may be sold or used by VCL for purposes other than the timeshare vacation license program.  DT-EK Exh.1
22. A Willowbrook vacation license does not entitle the licensee to occupy a specific unit.  DT-EK Exh.1

23. At Willowbrook, there are no leases involved, only a “vacation license.”  NT 11

24. To use a unit at Willowbrook, a licensee must request and confirm a reservation date.  DT-EK Exh.1

25. Dennis Lehman, PPL’s design supervisor prepared the cost estimates for the electricity service construction to be done at Willowbrook.  DT-DL 3

26. Mr. Lehman, after consultation with Edward A. Kushma, a senior engineer at PPL, billed VCL for the cost of installing the facilities underground to the extent the costs exceeded estimated overhead installation.  DT-DL3
27. Mr. Lehman provided an estimate of the costs to Mr. Kalins.  DT-DL 3

28. According to Mr. Lehman’s estimates, the cost for underground facilities was $87,252.00.  The cost for overhead facilities was $42,325.00.  The difference between the two was billed to VCL at $44,927.00.  DT-DL 3, PPL Exh.4

29. PPL reduced the estimate to VCL because PPL unilaterally determined to use a heavier cable between two Willowbrook manholes than PPL normally uses.  Because the decision was a PPL choice, they refunded the differential of $4,113.00 to VCL.  NT 61, DT-DL Exh. 4
30. The underground design comprises 1840 feet of underground electric line (consisting of three individual phase wires for a total of 5520 total feet), terminations for the wire ends, 2-three phase pad switches and fuse cabinet, 1-three phase pad mounted transformer, and 3 sets of underground service cable 120 feet long (consisting of three individual phase wires and a neutral wire.)  DT-DL 3-4

31. PPL billed VCL according to the underground estimates rather than the actual, which were higher.  The choice to bill VCL in accord with the estimate as opposed to the actual is PPL policy.  NT 65
32. Actual costs of overhead construction could not be determined because PPL did not actually construct the overhead utility service lines; therefore, the comparison is an estimate.  NT 67

33. VCL testimony asserted that PPL did not work the man-hours PPL alleged, but no specific testimony and documents were provided as to dates and times VCL observed to counter PPL’s assertion. 

34. Willowbrook buildings are metered by a master unit; licensees are not individually billed.  Electric service provided to the Willowbrook licensees is paid through a “maintenance fee.”  RT-JK 5
35. VCL failed to provide testimony or documentation regarding ¶¶19 and 20 of their Complaint (relating to cable television and telephone lines and cost differentials).
DISCUSSION

VCL’s Complaint brings to the Commission the question of whether the charges levied by PPL for constructing and installing underground electric service at VCL’s timeshare facility known, as Willowbrook were legally applicable, discriminatory or correct.  VCL asserts that PPL’s charges of $44,927.00 for Willowbrook Buildings 1 and 2, and $3,955.00 for Building 3, were “excessive, unlawful and unreasonable.”  (Complaint ¶¶13, 14, 17, and 18)  

As the party seeking affirmative relief from the Commission, VCL bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, VCL must show that PPL is responsible or accountable for the problems described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).



At the outset, let me note here, that VCL raised many issues relating to the challenged PPL charges, a number of them are not within PUC jurisdiction.  Here, VCL raised issues related to Kidder Township’s definition of a planned residential development (PRD) (Complaint ¶4) and a PRD as defined by the Pennsylvania Municipal Planning Code (Complaint ¶6).  The PUC must act within and cannot exceed its jurisdiction.  The PUC is a creature of statute; it has only those powers, which are expressly conferred upon it by the legislature and those powers, which arise by necessary implication.  Feingold v. Bell of Pennsylvania, 477 Pa.1, 383 A 2d 791 (1978).  Analysis of the Kidder Township Ordinances and the Pennsylvania Municipalities Planning Code is not within PUC jurisdiction and I have no authority to opine as to their definitions.  Therefore, I will not include analysis of Kidder Township Ordinances or Pennsylvania Municipal Planning Code in my review.


According to PPL, VCL was charged for the installation of underground electrical facilities in accordance with PPL’s approved tariff, rather than PUC underground electrical service regulations.  PPL asserted that the PUC regulations for underground electric service in new developments do not apply to VCL.  For reasons explained below, I agree. 
PUC Definition of New Residential Development


The regulations addressing underground electric service in new residential developments are found at 52 Pa. Code §§57.81-57.88.  Those regulations provide that underground electric facilities be provided by the electric utility only under certain situations.  Section 57.88 states:

Underground facilities in new residential developments are only required by §§57.81-57.87 (relating to underground electrical service in new residential developments) when a bona fide developer exists, that is, only when utility-ready lots are provided by the developer.  A mere subdivision is not required to have underground service.  Should the lot owner or owners in a subdivision desire underground service, the service shall be provided by the utility if the lot owner, at his option, either complies with §57.83 (relating to applicants for electric service) or pays to the utility charges that are contained in the utility’s tariff for underground electric service not required by this title.
(Emphasis added)

Is Willowbrook a “new residential development?”  The PUC regulation defines a “development” as “a planned project which is developed by a developer/applicant for electric service set out in a recorded plot plan of five or more adjoining unoccupied lots for the construction of single-family residences, detached or otherwise, mobile homes or apartment houses, all of which are intended for year-around occupancy, if electric service to the lots necessitates extending the utility’s existing distribution lines.”  52 Pa. Code §57.81.  
Willowbrook, although set out as a PRD and recorded as such at Kidder Township, it is not a plot plan of lots for single-family residences because the Willowbrook residential units (24 or 32 per building, see Find of Fact 18) are not for sale.  A buyer can only purchase a vacation license to use a unit.  A buyer cannot even purchase the vacation license for a specific unit or residence, but rather, only an “available” unit.  Moreover, the vacation license purchased is only for a period (usually one week), never for year round occupancy.  
Willowbrook is not an apartment house because a person or group of persons cannot live in a unit year round; again, Willowbrook units are not for lease.  A Willowbrook purchaser neither purchases nor leases a unit.  A Willowbrook purchaser specifically purchases a vacation license.  That license entitles the buyer to privileges, one of which is temporary use of a unit.  Willowbrook is not a development as defined by the PUC regulations.  
Because Willowbrook is not a development as defined in the PUC regulations, it is not necessary to address whether Willowbrook is providing “adjoining unoccupied lots.”  Nonetheless, it is clear from the PRD (DT-JK Exh.1) and various descriptive documents provided by Mr. Kalins, that Willowbrook is not “lots” at all, but rather a plan to build 14 buildings two of which will have 24 units, all the rest of the buildings will have 32 units.  The plan is to sell vacation licenses, not lots.  Therefore, Willowbrook does not meet the second part of the “new residential development” definition.
New residential developments are intended “for the construction of single-family residences, detached or otherwise, mobile homes, or apartment houses, all of which are intended for year-around occupancy.”  Willowbrook, as a timeshare facility, is neither a single-family residence nor an apartment, as discussed above, and Willowbrook does not provide year round occupancy.  Willowbrook specifically reserves the right to make and confirm, or deny reservations.  Willowbrook also reserves the right to allow temporary use of units in the identical manner as a hotel allows the use of a suite of rooms.  VCL d/b/a Willowbrook spends a significant amount of money promoting the use of Willowbrook in various resort formats such as golfing, skiing, and bridal packages.  (RT-EK Exh. 6-8).  Like any hotel or motel, Willowbrook may be able to sell out 100% of its occupancy annually, but even if it did, such an accomplishment would not magically make the timeshare a single-family residence or apartment house intended for year round occupancy.  For all of these reasons, Willowbrook does not meet the PUC regulatory definition of a “new residential development.”
Timeshares Are Not Included in the PUC Definition of New Residential Development
Timeshares are a unique type of real estate.  The Pennsylvania Real Estate Commission regulations define “timeshare” as:

(i)
The right, however evidenced or documented, to use or occupy one or more units on a periodic basis according to an arrangement allocating use and occupancy rights of that unit or those units between other similar users.  As used in this definition, the term ‘‘unit’’ is a building or portion thereof permanently affixed to real property and designed for separate occupancy or a campground membership or portion thereof designed for separate occupancy. 

(ii)
The term does not include a campground membership.  49 Pa. Code §35.201 
(Emphasis added)
It is interesting to note that although a real estate (seller’s) license is required to sell timeshares, the requirements for that license are significantly less that the requirements necessary to sell typical real estate, such as, homes or commercial buildings.  It is also worth noting that the Real Estate Commission recognizes the temporal quality of a timeshare in the phrase “to use or occupy…on a periodic basis.”  Id.
Despite the fact that the Willowbrook timeshares are not apartments, VCL argued that Willowbrook should be treated as if it were.  The Willowbrook timeshares are not individually metered as apartments typically are.  The electric bills are not sent to individuals.  Obviously to attempt to do so would be administratively torturous, if not impossible.  Willowbrook includes electric service in their maintenance charges for vacation licenses.  (RT-JK 5)  As noted above, no leases are involved here, as there are typically with an apartment.  Timeshares may be similar to apartments in that a family has some autonomy regarding cleaning, maintaining, and eating, but they are dissimilar in that one cannot lease them, can only stay in them for a brief period, and a vacation licensee has different legal rights than an apartment lessee.  Timeshares are not hotels either.  They are similar in that the housing is temporary, they are dissimilar in that no one cleans your timeshare unit daily and there is no room service.
Why is a Timeshare Treated Differently?
A brief explanation of ratemaking is a necessary background from which to understand why a timeshare is not treated the same as an apartment building, or even a hotel.  Part of any ratemaking scheme is that the utility is entitled to make a fair rate of return on the fair value of its used and useful property.  66 Pa.C.S. §1311.  Ratepayers cannot be charged a discriminatory rate, and categories of ratepayers must be similarly treated.  66 Pa.C.S. §1304.  The burden each category of ratepayers must bear (i.e., the rates charged to them) should be logically related to the cost of servicing them.  66 Pa.C.S. §1307 See also Philadelphia Suburban Water Co. v. Pa. PUC, 808 A. 2d 1044 (2002). 
The last concept iterated above is the primary reason a timeshare is not treated as an apartment or hotel.  In a timeshare scenario, the ratepayer will be, as it is here, the owner or manager of the timeshare property.  That owner or manager can and usually does pass the costs on to the periodic vacation licensees.  The vacation licensees will not be a part of the local community, only the timeshare property owner or manager will be.  The vacationers are periodic visitors.  Apartment owners, on the other hand, may stay years or decades in the same apartment and community.  An apartment dweller may join civic groups in the local community, vote in the local community, use its services, and take an interest in it.  Rarely does a vacationer take anything but a momentary and superfluous interest in the area where they are vacationing.  
When a utility is reviewing its costs to conduct business, one of its considerations must be the various groups of customers it services.  When a rate increase is requested and reviewed, a number of entities become involved and represent the interests of their specific group.  For example, often rate increase cases involve the Small Business Advocate, the Consumer Advocate and private citizens.  The interests of all of the ratepayers, whether businesses or private citizens, with large or small usage patterns, are discussed and negotiated until an acceptable balance is reached either through settlement or a full hearing.  From a policy perspective, the issue for consideration in this case, is who should bear the burden, i.e., cost, of installing underground electrical service facilities at a commercial timeshare, such as Willowbrook.  Is it appropriate for PPL to bear the cost, in which case the cost would be enumerated in the next rate increase case?  To do that would shift the costs of installation at Willowbrook to all of the ratepayers in that service area.  Such an all-encompassing rate increase would be born by people not receiving any service(s) or benefit for their money.  Such a shift is an inappropriate result.  This was stated in condensation of the Commission’s preamble to its July 8, 1970 Order, precursor to the current underground electric service regulations.  The condensation, in part, reads: 

The Commission found, based on the testimony of the utility companies with sufficient experience to provide meaningful averages, that undergrounding was consistently more expensive than the installation of overhead facilities, but in varying amounts.  It also found that underground residential distribution has real commercial value, as well as aesthetic value.

The Commission was not dissuaded from its original view that the applicant for residential service, i.e., initially the developer, and eventually, the homebuyer or customer who benefits from underground service should pay the cost differential between the underground facilities and the less expensive, but prohibited, overheard facilities. 

7 Pa. Bulletin 577 (March 5, 1977) (Emphasis added)

That the underground electrical service regulations at 52 Pa. Code §§57.81-57.88 do not apply to timeshares does not diminish the policy concept that the customer who receives the benefit is the party who should pay.  It is appropriate that the burden for the increased aesthetics and property value of underground service facilities be borne by the developer and charged back through to the patrons of the timeshares as was done here.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. Willowbrook is a timeshare, not a new residential development.  52 Pa. Code §57.88.

4. The regulations at 52 Pa. Code §§57.81-57.88 do not apply to the Willowbrook timeshares.

5. PPL’s tariff applies to installation of underground electrical service at Willowbrook.

6. VCL failed to prove that PPL’s charges were “excessive, unlawful, and unreasonable.”
7. VCL failed to prove the charges by PPL were discriminatory.

ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Vacation Charters Ltd., d/b/a Willowbrook at Lake Harmony against PPL Electric Utilities Corporation at Docket No. C-20043854 is dismissed. 

Date:
 October 25, 2005



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� Department of State


� DT stands for Direct Testimony.  Throughout this Initial Decision, DT will be followed by the initials of the testifying witness and the page number where the testimony appeared.


� NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.
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