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ORDER

BY THE COMMISSION,


On August 4, 2005, Duquesne Light Company (“Duquesne Light”) filed an Affiliated Interest Agreement with Duquesne Broadband, LLC (“ DQE Broadband”).  The Agreement pertains to the provision of broadband services by DQE Broadband over the power lines of Duquesne Light.  On August 19, 2005, the Commission extended the period for consideration for this Agreement until further order of the Commission.


This agreement is filed in accordance with the requirements of Section 2102 of the Public Utility Code, 66 Pa. C.S. §2102.



Duquesne Light is a Pennsylvania jurisdictional public utility engaged in the distribution of electric service pursuant to tariffs on file with the Commission.  Duquesne Light and DQE Broadband are both subsidiaries of Duquesne Light Holdings, Inc. (“Duquesne Holdings”).  Duquesne Light and DQE Broadband are affiliates of Duquesne Holdings as defined in Section 2101(a)(1) – (2) of the Public Utility Code, 66 Pa.           C.S. §2101(a)(1) – (2).



On August 4, 2005, Duquesne Light and DQE Broadband entered into a contract, identified as the Broadband Over the Powerlines Agreement (“Agreement”).  Under the contract or arrangement, Duquesne Light grants DQE Broadband the right to operate its Broadband Over the Powerlines (“BPL”) system and provide, on a pilot program basis, Internet access services to end-user customers using Duquesne Light’s regulated electric distribution system.  The terms of the contract or arrangement require DQE Broadband to pay Duquesne Light for the right to attach to and utilize Duquesne Light’s regulated electric distribution system to provide BPL services.


The terms of the contract or arrangement also require Duquesne Light to install and/or maintain BPL equipment on its distribution system at DQE Broadband’s request.  The terms require DQE Broadband to pay all costs of such installation and/or maintenance.  DQE Broadband’s information services and power management services are subordinated to Duquesne Light’s priority of meeting its obligations to provide safe, adequate and reliable electric services to its customers.


Duquesne Light states that the contract or arrangement is premised on similar agreements between other regulated public utilities and their affiliates for the delivery of broadband over powerlines.  This includes PPL Electric Utilities Corporation and PPL Telecom, LLC.  



Duquesne Light states that the Agreement is reasonable and consistent with the public interest for the following reasons:  It expands information service options available to Duquesne Light’s customers; it provides an opportunity for Duquesne Light to develop additional communications technologies to monitor its distribution network and customer energy use; and it provides for the continued safe and reliable operation of its electric facilities.



Section 2102(a) requires prior Commission approval for any contract or arrangement between a public utility and its affiliate.  Section 2102(b) requires the submission of satisfactory cost records and other relevant accounts or an abstract or summary thereof.  Section 2102(c) authorizes the Commission to disallow excessive prices in excess of a reasonable price.  Section 2102(d) does not require prior Commission approval of contract or arrangement if the amount of the contract or arrangement does not exceed $10,000 or 5% of the par value of common stock, whichever is smaller.  Regularly recurring payments under a general or continuing arrangement which aggregate to a greater amount cannot be broken down into a series of discrete transactions to come within the exceptions.  



Duquesne Light states that to date it has not received any fees or revenues from DQE Broadband.  Although Duquesne Light states that the Agreement is not yet effective, and will not become effective until approved by the Commission, it does state that it has installed some BPL equipment in anticipation of DQE Broadband’s pilot project.  Duquesne Light states that based on a pilot project requested by DQE Broadband, it installed BPL equipment in the Monroeville, Pa. area.  Duquesne Light states that the work required to install the equipment was performed in the June 15, 2005, to August 12, 2005, timeframe, but that it has not been compensated by DQE Broadband.  Duquesne Light also states that full deployment of the BPL pilot will not occur until the Agreement is approved by the Commission.

Duquesne Light and DQE Broadband submitted cost records and other relevant accounts and information to staff concerning the contract or arrangement.  These cost records and other relevant accounts and information demonstrate that the contract or arrangement exceeds the $10,000 exception set forth in Section 2102(d) of the Public Utility Code.  



Accordingly, Duquesne Light was required to seek Commission approval of these arrangements with its affiliate prior to performing the transactions.  It did not do so. 



This full disclosure of the terms of this contract or arrangement between Duquesne Light and DQE Broadband is commendable and should be encouraged.  Moreover, the Commission wants to encourage cooperation as well as the deployment of innovative technologies such as the BPL service contemplated by this three-year contract or arrangement.   
Given these circumstances and in view of Sections 2102 and 3301 of the Public Utility Code, the Commission imposes a $1,000 penalty under Section 3301(a) of the Public Utility Code for violation of Section 2102 of the Public Utility Code.
  This three-year contract or arrangement does not come within any exception to Section 2102 of the Public Utility Code.  



Section 3301(b) permits imposition of a penalty not to exceed $1,000 for each day of a continuing offense.  However, Duquesne Light’s full disclosure of the terms of this three-year contract or arrangement and the innovative services contemplated under that contract or arrangement warrants a Section 3301(a) penalty instead of a Section 3301(b) penalty.  


The Commission has examined the Agreement and has determined that it appears to be reasonable and consistent with the public interest under Section 2102(b) of the Public Utility Code; however, approval of the Agreement does not preclude the Commission from investigating during any formal proceeding the reasonableness of any charges under the Agreement; THEREFORE, 



IT IS ORDERED:


1.
That the Affiliated Interest Agreement between Duquesne Light Company and Duquesne Broadband, LLC be, and hereby is, approved.



2.
That Duquesne Light Company be fined $1,000 for being in violation of Chapter 21, payable within thirty (30) days of the entry date of this Order.



3.
That acceptance does not preclude the Commission from investigating during any formal proceeding the reasonableness of any charges under the Agreement.


4.
That this proceeding at Docket No. G-00051124 be marked closed.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2005
ORDER ENTERED:  December 15, 2005
� The amount of this fine is consistent with similar cases where the Commission has found a utility to be in violation of Chapter 21.  See, e.g., Affiliated Interest Agreement Between Duquesne Light Co. and Cherrington Ins., Ltd., Dkt. No. G-00020962 (Ordered entered August 8, 2002); Pa. Pub. Util. Comm’n v. Peoples Natural Gas Co. d/b/a Dominion Peoples, Dkt. No. G-00020961 (Order entered (July 18, 2002); Affiliated Interest Agreement Between Duquesne Light Co. and ValuSource Energy Services, LLC, Dkt. No. G-00020928 (Order entered March 28, 2002); Re GTE North Inc., Dkt. No. G-00990721 (Order entered January 7, 2000).
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