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HISTORY OF THE PROCEEDINGS



On February 18, 2005, Theodore E. Walters (“Complainant”) filed a Formal Complaint with the Commission against The Columbia Water Company (“Columbia” or “Company” or “Respondent”).  He claimed that the quality of water is always with dirt, mud, etc. running into his home; his toilet is in need of cleaning all the time and the contaminated water causes his reverse osmosis system to be clogged costing Mr. Walters’ money for replacing filters and a pump.  Mr. Walters requests that Columbia pay the cost for the replacement of the filters and pump.


Columbia sent a response to the Complaint received on May 10, 2005, through its General Manager, Mr. David Lewis disputing the allegation that the quality of its water is unsatisfactory and alleging that the water it distributes meets the stringent quality standards set by the Pennsylvania Dept. of Environmental Protection (“PA DEP”).
  The Company alleged that the samples tested weekly in close proximity to Mr. Walters’ residence bolster its confidence in the quality of water Mr. Walters receives through its distribution system.  The Company stated that it has in the past accommodated Mr. Walters’ request to replace filters.  In February 2005, Mr. Walters made a filter replacement request which Columbia declined to oblige.  The Company alleged that its denial to Mr. Walters to replace his filter caused Mr. Walters’ Complaint.  The Company alleged Mr. Walters is not entitled to any relief sought.


On May 13, 2005, a Telephone Hearing Notice was issued setting the initial telephonic evidentiary hearing for Thursday, July 7, 2005.  On June 2, 2005, I issued a Prehearing Order which set forth some of the procedural requirements for the hearing.  On June 7, 2005, Mr. Jan Paden, Esquire entered his appearance on behalf of Columbia in compliance with Commission regulations.


The hearing was held as scheduled with Complainant appearing and representing himself, and Columbia represented by counsel, Mr. Jan Paden, Esquire, who presented one witness, Mr. Lewis, General Manager at Columbia.  Mr. Walters presented one (1) exhibit which was entered into evidence without objection.  The Company presented six (6) exhibits with no objection.  During the course of cross-examination of Mr. Lewis, I requested an additional exhibit to be late-filed by the Company.  Mr. Walters objected to the exhibit stating it may not be verifiable however his objection was overruled and would merit consideration of the weight of the evidence.  The hearing generated an 82-page transcript.  The exhibit was admitted and the record was closed by Order dated October 5, 2005.  


The matter is now ready for decision.

FINDINGS OF FACT

1. Complainant is Theodore Walters, a resident at 3930 Laurel Run, Columbia, Pennsylvania 17512.  Tr. 5.
2. Complainant is a residential customer receiving water service at his residence from Columbia.  Tr. 5. 
3. Complainant finds that the quality of the Company’s water diminishes only when Columbia flushes its water lines resulting in dirty, cruddy and smudgy water.  Tr. 6-8.

4. Complainant requested that the Company be fined for inadequate service.  Tr. 6-7.

5. In the winter of 2002, Complainant testified to an agreement with the Company to be put on a call list to be notified by phone when the Company is flushing their water lines.  Tr. 7, 10, 55.

6. About six months prior to the February Complaint for this proceeding the Company replaced the filters and a cylinder that holds the filter.  Tr. 7-8.

7. On February 7, 2005, the filter at Mr. Walters’ residence was so clogged that the pump to the system shorted out.  Tr. 8.

8. The result was to replace dirty filters after just four (4) months of use.  Tr. 69, Complainant Exhibit No. 1.

9. Complainant called his contact at the Company to complain and have three (3) filters and pump replaced.  The contact informed Mr. Walters that the Company did not experience problems from other customers on the water service system and the problem was Complainant’s issue.  Tr. 8, 14, 17.

10. Complainant states the poor quality of water only occurs when the Company flushes the pipes in its system.  Tr. 9.

11. Complainant requested twice in February 2005, that the general manager, Mr. Lewis, call Mr. Walters back, but that did not occur.  Tr. 9.
12. Complainant was called twice by representatives of Columbia regarding the flushing of pipes.  Tr. 12-13.

13. The manufacturer of the Complainant’s osmosis system recommended that the minor filters be replaced every six (6) months and the membrane filter be replaced once every two or three years.  Tr. 22.

14. Complainant does not look at his bills from Columbia.  He states his wife looks at them.  Tr. 21-22.

15. Mr. David Lewis, general manager employed by Columbia has fifteen (15) years experience with water treatment, distribution and storage as a professional engineer.  Tr. 26.
16. Columbia disputes the Complaint regarding its water quality and has taken weekly and quarterly samples at two locations near Mr. Walters’ residence (Wendy’s –northeast of Mr. Walters and McDonald’s –west of Mr. Walters) to meet PA DEP water requirements.  Tr. 27 and Exhibit CWC 4.

17. The samples are an indication of the water quality in Mr. Walters’ housing development.  Tr. 28.

18. Exhibit CWC 1 is a document for 2004 submitted annually to PA DEP to identify any violations of water quality in the previous year.  The document indicates there were no water quality violations in 2004.  Tr. 29 and Exhibit CWC 1.

19. Since January 1, 2005 to the time of the proceeding, Columbia has not had any water quality violations and no violations in the vicinity of Mr. Walters’ residence.  Tr. 29-30 and Exhibit CWC 2.

20. The testing of the water samples was done by the Company’s laboratory at the water treatment plant which is certified by PA DEP to perform the testing through February 1, 2006.  Tr. 30-31, Exhibit CWC 3 (actual certification from PA DEP).

21. The water in Mr. Walters’ development flows from west to east, from the treatment plant which is west of the development to the tank to the east of the development.  Tr. 33 and Exhibit CWC 3.

22. There is no supplemental treatment between Mr. Walters’ residence and Wendy’s or Mr. Walters’ residence and McDonald’s.  Consequently, Mr. Walters gets the same quality of water found at Wendy’s or McDonald’s.  Tr. 33-34.

23. The Company has had prior contact with Mr. Walters centered on the cartridge filter and the reverse osmosis filter system installed at Complainant’s home.  The Company has replaced these filters on several occasions, the latest being in October 2004.  Tr. 34, Tr. 46.

24. Reverse osmosis filters require periodic maintenance and replacement to avoid fouling.  Manufacturers recommend filters be replaced at least once a year or more frequently depending on quantity of use.  Tr. 35.

25. The membrane of the filter is constructed to remove ion size particles and thus is designed to become clogged over time.  Tr. 35.

26. Elements common to public water supplies like calcium, magnesium and metal salts can cause clogging for reverse osmosis systems over time.  Tr. 35.

27. Exhibits CWC 5 and CWC 6 are documents regarding the reverse osmosis process providing reasons for the fouling or damaging of the membrane or filter.  Tr. 36-40 and Exhibits CWC 5 and CWC 6.

28. Exhibit CWC 5 explains how the element of chlorine can present damage to the membrane.  The water has chlorine as part of the requirement from PA DEP public safety.  Tr. 37-39.

29. The reverse osmosis system in Mr. Walters’ residence is not part of Columbia’s distribution system or owned by the Company.  Tr. 40.

30. The Company has not received any water quality complaints from other customers in the area depicted by Exhibit CWC 4 of Mr. Walters.  Tr. 40-41.

31. Company records show that Mr. Walters was contacted prior to the flushing in 2003 and prior to the flushing in 2004.  Tr. 42 and Exhibit CWC 7.

32. The flushing for 2005 has not yet occurred.  Tr. 42.

33. The Company flushes its lines once a year during the hours of 11 p.m. through to 5 a.m. because most of its customers are either sleeping or their businesses are not open.  Tr. 42, 59-60.

34. The flushing normally is in April of the year; however, in 2005 there is a large project using a large quantity of water so the Company postponed the flushing until the fall.  Tr. 42, 58-59.

35. The Company practice is to note in the prior month’s bill that flushing will occur and the Company publishes a notice in the Merchandiser which is a local weekly magazine distributed at no cost.  Tr. 43.

36. In Mr. Lewis’ opinion the water in anyone’s tank to the toilet will be dirty as it is stored up water that is in a container which is not regularly cleaned.  Tr. 44.

37. The PA DEP recommends that flushing be done and the Commission requires flushing to have the pipes in good condition and clean.  Tr. 44-45.

38. Exhibit CWC 7 is the list of persons or entities to receive a phone call as notice prior to the Company’s flushing of its pipes in the system.  A check mark denotes that the person or entity received a phone call. Tr.  56-58.

39. If a customer used water at the point of flushing during the period of flushing, it is possible the customer would draw dirty water into the home.  Tr. 66.

40. The Company flushed it pipes in April 2003 and in April 2004 with prior notice provided to its customers through bill inserts either during or prior to the month of April but prior to the flushing event.  Tr. 67.

41. In both April 2003 and April 2004 an advertisement was in the weekly publication called the Merchandiser to notify customers of the flushing schedule.  Tr. 67.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant alleged that his water has been dirty.  It is significant to this proceeding that Complainant’s allegation of inadequate quality of water is only during the flushing of Columbia’s system.  Tr. 6.  Complainant testified that the water has been dirty, cruddy and smudgy.  Tr. 6-8.  Mr. Walters as the proponent of these allegations, which amount to inadequate service by the Company, has the burden of proof.
  



Section 1501 of the Public Utility Codes states, in relevant part:
Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extension and improvements in or to such service and facilities such as shall be necessary and proper for the accommodation, convenience and 

safety of its patrons, employees, and the public.

66 Pa. C.S. § 1501.  The Commission has noted,
[E]very customer is entitled to water that is fit for . . . basic, domestic purposes . . . . [P]robative evidence in a particular case showing a significant failure on the part of a utility to provide adequate and reasonable service would be a basis for a conclusion that a utility has provided inadequate service.
Clinical Trial Service v. Audubon Water Co., 2002 Pa. PUC LEXIS 48, Docket No. C-20016403, entered February 5, 2003, citing, Pa. PUC v. Pa. Gas and Water Co., 61 Pa. PUC 409, 416, 74 PUR4th 238, 245 (emphasis in original).  



The Company demonstrated through testimony and Exhibit CWC 2 that weekly and quarterly water samples from Complainant’s development area tested at normal and standard levels for chemical elements and quality.  The testimony further elicited that there are no supplemental treatments between the sites where the water samples were drawn which flank Mr. Walters’ residence.  Consequently, the quality of water at the test sites should be compatible with the quality of water experienced at Mr. Walters’ residence.


The practice of flushing is recommended by PA DEP for safety reasons.  The flushing practice is performed because PA DEP recommends it and the Commission requires it to keep the pipe clean and in good condition and to flush out sentiments built up over time within the system.  Tr. 44-45.  Columbia does this practice of flushing usually once a year in April and during the hours of 11 p.m. through 5 a.m. to be least intrusive to its customer base.  Lastly, Columbia provides notice of the flushing event to its customers through bill inserts usually in April prior to the event, in the local weekly Merchandiser publication which is distributed free and in the Complainant’s case through a phone contact.  


Complainant referenced that the Company replaced the filters to his reverse osmosis system in his home for his water and that the inadequate quality of water service is the reason that his filters needed to be replaced again just four months hence.  I do not agree.  


Complainant admitted that the quality of water service is inadequate only during the flushing event.  The flushing event only occurs once a year.  Furthermore, the flushing event has not occurred since the Company replaced the filters in October 2004
 and the Complainant admitted that maintenance of the filters required replacement in about six (6) months.  Tr. 22.  The Company provided evidence that common elements required to be in the water for safety reasons may cause the filters to degrade more rapidly.  This evidence was not rebutted by the Complainant.  Based on the record, the Complainant has not satisfied his burden that Columbia has provided inadequate quality of water and consequently inadequate service.  


The record does not support a conclusion that Columbia significantly failed to provide adequate and reasonable service.  Consequently, the allegation regarding poor water quality which amounts to an inadequate service complaint by Mr. Walters is dismissed.  


The record supports that Columbia provided sufficient notice of the flushing event and Mr. Walters was provided adequate notice.  Significant is that there exist no other complaints about Columbia’s quality of water or inadequate service from any other customer in the area represented by Exhibit CWC 4.  Tr. 40-41.  Additionally, the flushing event is scheduled during a time of night to yield minimum inconvenience to the customer base of Columbia.  While it is not the practice of the Commission to dictate to customers how to manage the receiving utility service, perhaps Mr. Walters should consider that the cost of regular operational maintenance of his reverse osmosis system is a quarterly replacement of filters and that his reverse osmosis system should be shut off when the flushing event is scheduled.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. §§ 501, 701 and 1501.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


4.
Complainant has failed to sustain his burden of proof.



5.
Probative evidence in a particular case showing a significant failure on the part of a utility to provide adequate and reasonable service is a basis to conclude that a utility has provided inadequate service.


6.
Columbia has provided adequate service to Complainant.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint filed by Theodore Walters against the Columbia Water Company at Docket No. C-20054400 is hereby dismissed.

2. That the Secretary mark this docket closed.

Dated:
October 11, 2005



_______________________________







Angela T. Jones







Administrative Law Judge
	� 	This filing was accepted under 52 Pa. Code § 1.21(c) as a bona fide office of the corporation.  Columbia subsequently was represented by counsel.


	� 	Using as Commission precedent, Clinical Trial Service v. Audubon Water Co., 2002 Pa. PUC LEXIS 48, Docket No. C-20016403, entered February 5, 2003, for Commission jurisdiction of quality of water complaints vested through 66 Pa. C.S. §§ 501 and 1501.  


	� 	Flushing occurred in April 2004 and was postponed until the fall of 2005 at the discretion of Columbia. Tr. 42, 58-59.





PAGE  
2

