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:
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Before

Louis G. Cocheres

Administrative Law Judge
HISTORY OF THE PROCEEDING


On October 1, 2004, Mr. Calhoun (Complainant) filed the above captioned case against Verizon Pennsylvania, Inc. (Verizon or Company).  He alleged that he had been an inmate for 19 years and had problems with the automated telephone system.  He complained that the telephone calls cut off a lot and that he was forced to call back and pay another surcharge.  As a remedy, Mr. Calhoun requested:  1) that the phone system be fixed, 2) that he be reimbursed for all calls that he paid for and 3) that he was overcharged for calls made using the prepaid phone card.


On November 3, 2004, Verizon filed an Answer which denied that the automated inmate telephone system (AITS) improperly disconnected calls and explained that all local and intraLATA calls were charged according to approved tariffed rates.


On February 24, 2005, I issued a Prehearing Order which gave the parties instructions about how to prepare for the hearing.



On June 24, 2005, a hearing was held before me in video conference format.  Mr. Calhoun appeared pro se and testified on his own behalf.  Verizon was represented by counsel who presented one witness and one exhibit.  The record was closed on July 15, 2005 and consists of the pleadings, a 40 page transcript and one exhibit.  No party filed a brief.

FINDINGS OF FACT


1.
At the time of the hearing Mr. Calhoun resided at the State Correctional Institution (SCI) Greene at 175 Progress Drive, Waynesburg, PA.  Tr. 6.



2.
Mr. Calhoun withdrew his request for reimbursement.  Tr. 6, 33, 35.


3.
Mr. Calhoun used both the collect call and prepaid call format.  Tr. 7, 11.


4.
Most of Mr. Calhoun’s calls were made to family members in the Philadelphia area.  Tr. 8.



5. 
Mr. Calhoun was aware of the sensitivity of the telephone system.  He experienced disconnected calls when another phone would ring or if someone picked up an extension.  Tr. 8, 10.


6.
Mr. Calhoun experienced disconnected calls when he called his sister at her business office.  If she put his call on hold, the line would disconnect.  Tr. 9.


7.
Mr. Calhoun did not know whether other family members had custom calling features on their phones.  Tr. 9.


8.
A few of the numbers on Mr. Calhoun’s approved calling list were cell phone numbers.  Tr. 12.



9.
During his calls, the parties’ conversations were interrupted three times by announcements which preempted their conversations.  Tr. 12.



10.
Mr. Calhoun experienced call blocks when trying to make collect calls to family members.  Tr. 14.


11.
Verizon provided inmate telephone service to the Department of Corrections (DOC) by contract.  It used T-Netix as a subcontractor to provide the equipment for the inmate call control system.  Tr. 18.


12.
Verizon used Verizon Select Services, Inc. (VSSI), an affiliate, as a subcontractor to carry the long distance portions of the calls.  Tr. 18.



13.
Verizon used SeanTeck as a subcontractor as service administrators to the DOC.  Tr. 18.



14.
The DOC required that there be an announcement at the beginning of each inmate phone call which informed the parties: 1) that the call originated from an inmate in a state correctional institution, 2) that the call was subject to monitoring and recording, 3) that custom calling features were not permitted and 4) that the cost of the call was a given amount.  The announcement was 18 seconds long and was not charged to the parties.  Tr. 18-19.



15.
After the initial message played, the called party would be required to accept the call.   After that point, one of the parties was charged for the minutes used.  Tr. 19.



16.
The DOC required that during the call three announcements would preempt the conversation.  Each announcement was about 5 seconds in length and stated that the call originated from a prison and was subject to monitoring and recording.  The time used for these messages was paid for by the party who was paying for the call.  Tr. 19.


17.
The T-Netix (now known as SecurUS) equipment was designed to disconnect any call in which the use of three way calling or call forwarding was detected.  The system would also disconnect calls when someone tried to pick up an extension phone or if the call was put on hold.  Tr. 20, 28-29.



18.
In the time period of 2002 through to the time of hearing, Mr. Calhoun’s account showed that he made 821 calls.  Of those calls 18 calls were disconnected.  Tr. 20-21, 29.  Verizon Exh. 1.


19.
All of the calls listed on Mr. Calhoun’s account were charged according to the tariffs of Verizon and VSSI.  Tr. 22-24.



20.
Two other announcements were played during inmate calls.  They were both played in the background and did not preempt the conversations.  The first one gave the parties the warning that there was one minute left.  The second gave the warning that there were 15 seconds left.  Tr. 26.


21.
The contents and the frequency of the announcements were determined by the DOC.  Tr. 26.



22.
The SecurUS equipment was installed on the DOC side of the network interface device (NID).  Tr. 27-28.



23.
The billing system was set to round the call time up to the nearest minute.  Tr. 28.



24.
Verizon Exhibit 1 was a list of calls for Mr. Calhoun’s prepaid account only.  The collect calls were not included.  Tr. 29.



25.
The maximum time for an inmate call is limited to 15 minutes.  Tr. 29-30.


26.
The SecurUS system would disconnect inmate calls (and code them as three way calling attempts) where there were outside noises (not related to custom calling features) or noises from pushing phone buttons and/or coughing.  Tr. 30.


27.
The DOC also could control the sensitivity of the disconnection feature to various noise levels.  Tr. 31.



28.
The prepaid rate for calling the Philadelphia area from SCI Green would be $2.37 for the first minute and $0.22 per minute thereafter.  The collect call rate for calling the Philadelphia area from SCI Green would be $2.47 for the first minute and $0.22 per minute thereafter.  Tr. 31-32.

DISCUSSION


This case is one of a series of cases brought by the inmates incarcerated at the state correctional institutions throughout Pennsylvania against the collect call and prepaid rates and business practices of Verizon Pennsylvania, Inc. and Verizon Select Services, Inc.  A couple of the cases will contain almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  



As the proponent of a rule or order, Mr. Calhoun had the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be made by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).   2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


As the Complainant, Mr. Calhoun was responsible for producing evidence that demonstrated the Company was violating the Public Utility Code, a Commission regulation or a Commission Order.  66 Pa. C.S. §332(a).  Having reviewed the pleadings, testimony, exhibit, Commission regulations (52 Pa. Code §§1.1 et seq.) and the Public Utility Code (66 Pa. C.S. §§101 et seq.), I find that Mr. Calhoun failed to carry his burden of proving the Company violated any Commission orders, regulations or the statute.  Any argument or allegation not examined below shall be deemed denied.



He raised main two issues:  First, the preemptive messages during his conversations with his family and friends were disruptive.  Second, he alleged that the inmate telephone system was defective because it spontaneously disconnected calls due to certain noises and signals which it misinterpreted as three way calling or call-forwarding.  I have addressed both of these issues before in Feigley v. T‑Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2005, at Docket Nos. C-20029138 and C‑20029154 (Slip Op.).



With respect to the repetitive, preemptive messages, I presented the following discussion and conclusion:

The third allegation was that they were being charged by the minute for calls including system announcements which made conversation impossible.  Mrs. Feigley testified that, during a 15 minute telephone call, the parties would be interrupted a total of five times.  Three of the announcements would remind the parties that the call was being recorded.  One announcement would tell the parties that there was one minute remaining.  The last announcement would tell the parties that there was 15 seconds remaining.  Mrs. Feigley believed that she was being billed for the time she was listening to the announcement for the rates at the beginning of the collect call.  Mr. Feigley had the same concerns.  These particular allegations have been the subject of other inmates’ complaints, as well.  The Company responded to the issue by noting that 1) the time used to present security and cost information at the start of each prepaid inmate telephone call was not charged to the inmates’ accounts, 2) the time used to present security and cost information at the start of each collect inmate telephone call was not charged to the recipients of inmate collect calls, 3) the collect call recipients were charged from the second they accepted the charges for the call and 4) the time used for the announcements required by the DOC (which overlay the conversation in progress after the call connection has been made) is paid for by the collect call customer or the prepaid inmate customer. 


A brief description of some of the background will put this issue in context.  Inmates are restricted in their access to the telephone system to contact their family, friends and attorneys in the outside world.  Their calls are normally limited to 15 minutes which either the inmate or the call recipient pays for.  Understandably, they are quite concerned about getting their full 15 minute allotment.  They regard any interruption which pre‑empts their conversation as very annoying and wasting their precious seconds and minutes.  Having made this evaluation, I find that T-Netix is not responsible for these interruptions.  The Company has made it clear that neither the inmate (using prepaid minutes) nor the collect call recipient pays for the initial announcement.  I agree.  T-Netix also made it clear that, after the call is connected, the parties must pay for the announcements which are required by the DOC.  I personally have some problem trying to figure out the value of at least two announcements in a 15 minute conversation which drown out the conversation and remind the parties that the call is being recorded.  A 15 minute call is too short a time period for me to believe that the parties to the call need to be reminded in such a preemptive manner.  However, I can not conclude that these interruptions violate the Public Utility Code, the Commission regulations or a Commission Order.  In this instance, I remind the parties that the inmate phones are furnished subject to restrictions.  The preemptive announcements are yet another inconvenience being visited on the friends and families of the inmates due to the fact of the inmates’ incarceration.  I hasten to add that the remaining announcements (i.e. one minute left and 15 seconds left) play in the background and do not preempt the conversations.  These announcements do not seem to annoy the parties.  Indeed, I regard them as useful cues and do not find them to be the least bit unreasonable.

Id. at 21-22.  Nothing in Mr. Calhoun’s presentation persuaded me that the outcome should change the conclusion I reached in the Feigley case which I quoted above.  Essentially, the parties presented almost the identical evidence.  Verizon, as the successor to T-Netix, was obligated to follow the same statute and an apparently identical contract with the DOC.  Accordingly, I find that this portion of Mr. Calhoun’s presentation has no merit and must be denied.



With respect to spontaneously disconnected calls due to certain noises and signals which the security system misinterpreted as three way calling or call-forwarding, I presented the following discussion and conclusion:

The fifth allegation was that the telephone system malfunctioned and cut-off calls prematurely which required the inmate to place the call again and the parties to incur another connection fee.  This allegation about premature call cut-offs was a common complaint from the inmates and their families.  In order to analyze this issue, there are two competing objectives which must be considered:  On the one hand, T-Netix actually provides the telephone equipment used by the inmates to place their calls.  In one of the previous Feigley cases I described the operation of the inmate collect call system as follows:


The security system for permitting inmates to use telephone services requires each inmate to list the phone numbers he/she wishes to contact on a specific form.  Each inmate is given a personal identification number (PIN).  To place a call, the inmate must key in his/her PIN and identify one of the listed phone numbers.  Using the prison’s automated telephone system, a collect call is placed to the specified number.  Inmate accessible telephone equipment is generally divided into three parts:  the telephone, purpose control equipment and monitoring and recording equipment.  The telephone instrument, used by the inmate, is designed only to make collect calls and does not resemble the classic payphone with which the public is generally familiar.


Upon answering the telephone, the call recipient hears a recorded message 1) that identifies the inmate 2) that the call may be recorded, 3) that informs the recipient that it is a collect call and 4) that the call originated from a correctional institution.  Currently (but not at the time of the June 16 hearing), the recipient also has the option to hear the maximum interstate charges applicable to collect calls from prisons.4  At this point, the call recipient can refuse the call by hanging up and will incur no charges.  If the recipient wishes to continue, he/she must push a designated button to accept the charges.


After the call is accepted, the connection is completed, and conversation can begin.  Periodically, the call will be interrupted (a few seconds) to inform the parties of the time remaining before call termination.  During these announcements the parties cannot continue their conversation.  The audio portion of the call can also be interrupted by loud cracking noises.  Finally, loud background noises in the vicinity of the recipient can cause the security system to disconnect the call.  If the call is disconnected, the inmate and the call recipient must repeat the process to transmit another collect call.  The recipient must then pay another service charge and a per call compensation charge to be reconnected in addition to the usual per minute costs.
4
The option to hear a recorded message which provides the maximum interstate charges applicable to collect calls from prisons is a requirement imposed by the Federal Communications Commission (FCC).  47 C.F.R. §64.710.  Further, at the December 21 hearing, AT&T explained that its subcontractor had failed to specify in the message that the charges only applied to interstate calls.

Feigley v. AT&T, Initial Decision at 33-34.  The use of the prepaid minutes system made a small change in the format.  At some point early in the initiation sequence, the inmate is given the choice to make a collect call or a prepaid one.  If he/she chooses a prepaid format, the prompts are similar, and a debit is made to the inmate’s account.  The T-Netix telephone system is designed to terminate an inmate call, 1) if one party hangs up, 2) if the call recipient attempts to use a three way calling feature, and 3) if the call recipient attempts to use a call waiting feature.  This system is specifically designed to provide secure, limited use telephone access for the inmates.


On the other hand, the sensitivity of the system can cause [a] premature disconnection when a background noise is mistaken for an attempt to use a three-way calling feature.  Once the call is disconnected, one of the parties (the collect call recipient or the inmate using prepaid minutes) must pay another connection fee to continue the conversation.  The connection fee is usually the most expensive part of the cost of the call.  Repeated disconnections can become expensive for the parties.


There needs to be a balance between the sensitivity of the telephone system versus the costs of the prematurely disconnected calls.  I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  If the witnesses only testify that the telephones do not have those features, their credibility will be examined more closely than if they produce the bills.  They should also present evidence that the “plain old telephone” is not a portable [cordless] phone or a cellular one.  Both varieties can be subject unexplained interference and noises which could cause disconnections.


Having received that evidence from the inmates and/or their families, the burden of going forward with evidence (not to be confused with the burden of proof) shifts to the telephone company (e.g. T‑Netix).  The company must show that the system disconnected the call for a legitimate reason.  Again, production of the records (e.g. computer screen print outs) will likely be more persuasive than oral testimony.  


Assuming the company produces evidence to explain the disconnection, the burden of going forward with the evidence would again shift to inmates and/or their families.  They would be required to produce evidence that in some way discredits the reasons offered by the company.  


After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.


In this case, the Feigleys provided no information about Mrs. Feigley’s home telephone service.  The only fact provided about her home telephone came from Mr. Johnson, a T-Netix witness.  He indicated that Company records showed she had three telephone numbers.  The Feigleys did not respond to that comment.  Under these circumstances, I find that the Feigleys failed to carry their burden of proving the disconnections were due to faulty prison equipment.

Id. at 22-25.  (Emphasis in the original.)  Again, nothing in Mr. Calhoun’s presentation persuaded me that the outcome should change the conclusion I reached in the Feigley case which I quoted above.  Essentially, he made a general statement that his calls were improperly disconnected, but he failed to back up his statement with legally useful, specific examples.  In fact, the information he presented undermined his position.  He testified that a few of his authorized telephone numbers were cell phone numbers.  He admitted that, when his sister was at work, she would cut off the call when she tried to put his call on hold.  He said he did not know whether the other numbers he called in the Philadelphia area had custom calling features or not.  Again, while I appreciate his truthfulness, I must find that the evidence showed that disconnections occurred or could have occurred because the system functioned in the way it was designed.


Mr. Calhoun testified about call blocks.  More specifically, he tried to dial an approved collect call number and learned that the call would not be connected.  Unfortunately, his description of the problems his family encountered with clearing the blocks and trying to restore collect call service was based almost entirely on hearsay evidence.  Hearsay evidence without independent corroboration cannot be used as the basis for a finding of fact.  Anderson v. Department of Public Welfare, 79 Pa. Commw.182, 186, 468 A.2d 1167, 1169 n.5 (1983).  Accordingly, I am unable to make a finding on this issue.


Finally, there is portion of the record which must be emphasized.  Mr. Calhoun very clearly withdrew his request for a reimbursement.  See, Finding of Fact No. 2.  Instead, he seemed most concerned that I listen to his description of the problems he had with the phone system and add his voice to all of the other inmates who had the same experiences and frustrations with the AITS.  Tr. 33.
CONCLUSIONS OF LAW


1.
As the Complainant in this case, Mr. Calhoun had the burden of proving that Verizon violated the Public Utility Code, a Commission regulation or a Commission order.  Public Utility Code, 66 Pa. C.S. §§315(a), 332(a), 701.  



2.
Mr. Calhoun failed to carry his burden of proof. 



3.
Hearsay evidence is not competent to support a finding in an administrative hearing without corroborative evidence in the record.  Anderson v. Department of Public Welfare, 79 Pa. Commw.182, 186, 468 A.2d 1167, 1169 n.5 (1983).
ORDER


THEREFORE,



IT IS ORDERED:



That the Complaint of Troy Calhoun, AY-8968 v. Verizon Pennsylvania, Inc. at Docket No. C-20043742 is hereby dismissed, and the record marked closed.

DATED:
October 11, 2005

















Louis G. Cocheres









Administrative Law Judge
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