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OPINION AND ORDER 


Before the Commission for consideration are the Exceptions filed September 9, 2005, by John M. Gera, appearing pro se, (Complainant) to the Initial Decision Granting Motion to Dismiss (I.D.) issued August 22, 2005, by Chief Administrative Law Judge (CALJ) Veronica A. Smith.  The I.D. granted a Motion to Dismiss filed by PPL Electric Utilities Corporation (Respondent) and dismissed the Formal Complaint docketed at No. C-20054657.  No Replies to Exceptions were filed by Respondent.
 



On April 25, 2005, Complainant filed a Formal Complaint against Respondent alleging that Respondent threatened to have him arrested if he removed a meter illegally located on his property, that Respondent has trespassed on his property, and that the Respondent has failed to read Complainant’s neighbors’ meter for two years.  (I.D. at 1).  Attached to the complaint were two notices describing the acts Complainant believes amounted to trespass and notifying Respondent that it will be charged a fee to access Complainant’s property.  The complaint requested that the Commission investigate the matter.  Id.


Respondent filed an Answer and New Matter and a Preliminary Motion to Dismiss, endorsed with a Notice to Plead.  The Motion requested that the Complaint be dismissed for lack of jurisdiction.  52 Pa. Code § 5.101(a)(1).  (I.D. at 1).


The Initial Decision recites that the 10-day response period passed and Complainant did not file a response to the Motion to Dismiss and that Complainant also failed to respond to the New Matter portion of Respondent’s Answer.  (I.D. at 2).  Also, at Finding of Fact No. 5, the CALJ concludes as follows:

5.
Complainant has not filed a response to the Motion. 

(I.D. at 2).



The pertinent reasoning of the ALJ is set forth, below:
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code § 5.101, 5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (1994).  Commission regulations permit the filing of a preliminary motion questioning the jurisdiction of the Commission.  52 Pa. Code § 5.101(a)(1).

In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

The Complaint alleges that Respondent, by failing to relocate a meter and its lines, is trespassing on Complainant’s property.   

In its Preliminary Motion, Respondent avers that the Commission lacks jurisdiction to hear a suit for trespass and that the Courts of Common Pleas have original jurisdiction over such matters.  The Motion further states that the Complaint does not allege that Respondent failed to provide reasonable or adequate service.  The Respondent requests that the Complaint be dismissed for lack of subject matter jurisdiction pursuant to 52 Pa. Code § 5.101(a)(1).  

The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (1967).  The Commission has initial jurisdiction over “matters involving the reasonableness, adequacy or sufficiency of a public utility’s service, facilities or rates.”  DeFrancesco et al. v. Western Pennsylvania Water Company, 435 A.2d 614, 616 (Pa. Super. 1981) vacated and remanded on other grounds, 435 A.2d 595 (1982).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    

In Hoch v. Philadelphia Electric Company, the Superior Court of Pennsylvania held that the Public Utility Commission is not the proper forum to hear complaints in trespass.  492 A.2d 27, 32 (Pa. Super. 1985).   Such matters are within the original jurisdiction of the Courts of Common Pleas.  Without jurisdiction, the Commission cannot sustain the Complaint and the Motion to Dismiss must be granted.  

The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. 1993).  

The Commission lacks jurisdiction over the subject matter of the Complaint therefore, Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.
(I.D. at 3-4).



Based on the foregoing, the CALJ reached the following Conclusions of Law:

1.
The Commission has jurisdiction over the parties to this Complaint.

2.
The Commission must act within its jurisdiction.

3.
The Commission lacks subject matter jurisdiction over this Complaint.

4.
The Commission lacks jurisdiction to adjudicate suits in trespass.

5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

6.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.

7.
A hearing is not necessary in the public interest in this case.
(I.D. at 4-5).



In Exceptions, Complainant alleges that the CALJ did not review the entire record in this matter.  In this regard, Complaint states that he did, in fact, respond to the Respondent’s Preliminary Motion and New Matter.  (Exc. at 1).  Thus, he disputes the CALJ’s Finding of Fact on this issue.  In support of his position, Complainant advises that the Commission’s Secretary’s Bureau “time-stamped” his Answer to Respondent’s New Matter and Complainant’s Response to Respondent’s Motion to Dismiss and copies of said pleadings are appended to his Exceptions.  



In conclusion, Complainant respectfully asks this Commission to review the whole record and that “judgment” be entered in Complainant’s favor and against the Respondent in the amount of $2,600.  Complainant also requests that the Commission fine Respondent for “not providing the level of service required by law and making falsification to authorities.”  (Exc. at 1).
 


On consideration of Complainant’s Exceptions, we shall remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision Upon Remand.  We conclude that Complainant has established that he filed a response to Respondent’s New Matter and also responded to its Motion to Dismiss.  On review of the appendices to Complainant’s Exceptions, they indicate the filing of a pleading styled “Complainant’s Answer to PPL’s Preliminary Motions” which is date-stamped July 27, 2005, by the Commission’s Secretary’s Bureau and a pleading styled “Complainant’s Answer to PPL’s New Matter”, also date-stamped July 27, 2005, by the Commission’s Secretary’s Bureau.  As these pleadings were not considered in the Initial Decision Granting Motion to Dismiss, we find it appropriate to remand this matter for their consideration.  Although Complainant’s responses are date-stamped by the Commission’s Secretary’s Bureau and also contain a Verification, there is no Certificate of Service appended to these pleadings.  Notwithstanding, we conclude that a remand is necessary for consideration of these filings. 


We also note that there is no reference to the principles established in Richard Carlock v. The United Telephone Company of Pa., Docket No.           F-00163617 (Order entered July 14, 1993), 1993 Pa. PUC LEXIS 199.  In Carlock, we expressed the concern that the Commission have available a sufficient record basis on which to grant preliminary motions to dismiss filed against unrepresented complainants so as to establish that this Commission is adequately apprised of the nature of their grievance against the utility.   
In the aforecited cases we held that a Motion to Dismiss and a Motion for More Specific Pleading should not be granted against unrepresented complainants who are pursuing small claims until they have at least had an oral opportunity to explain their position. We did not, in those cases, and do not now, rule out the possibility that pretrial motions can be granted in such cases, only that such motions should not be granted on the pleadings. The ALJ must first develop a sufficient record.

In more complex cases with counsel participating, the record is likely to include depositions, answers to interrogatories, admissions and supporting affidavits. Answers to the motion may include similar filings. Certainly, in our view, unrepresented complainants cannot be expected to navigate through such complex procedural territory. Rather than relying on pleadings, the ALJ has an affirmative duty to ensure the development of a record that reasonably presents the underlying grievance.
(Carlock, slip op. at 9-10).
Conclusion 


Based on the foregoing, the Exceptions of Complainant shall be granted solely to the extent consistent with the discussion contained in this Opinion and Order.  The matter at Docket No. C-20054657 shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision Upon Remand; THEREFORE,



IT IS ORDERED: That the Formal Complaint Docketed at No.    C-20054657 shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision Upon Remand.






BY THE COMMISSION






James J. McNulty






Secretary

(SEAL)
ORDER ADOPTED:  October 27, 2005
ORDER ENTERED:  November 2, 2005

	�	Complainant’s Exceptions contain a Certificate of Service indicating service upon Respondent September 9, 2005. 


	�	The Commission maintains jurisdiction over the rates and services of public utilities but lacks the power to award damages.  � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=9a6d438478563687574f979dadaa6f31&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b1991%20Pa.%20PUC%20LEXIS%209%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=10&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b499%20Pa.%20374%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVtz-zSkAl&_md5=1393f247e43361e8f979e73407adba92" \t "_parent" �DeFrancesco v. Western Pa. Water Co., 499 Pa. 374, 453 A.2d 595 (1982),� � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=9a6d438478563687574f979dadaa6f31&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b1991%20Pa.%20PUC%20LEXIS%209%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b477%20Pa.%201%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVtz-zSkAl&_md5=c70c369df3331476cf43549f994f1523" \t "_parent" �Feingold v. Bell Tele. Co. of Pa., 477 Pa. 1, 383 A.2d 791 (1977).� 
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