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HISTORY OF THE PROCEEDINGS


On April 14, 2005, Patrick Hearn (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that on June 10, 1996, the Respondent offered to connect gas service for him with the understanding that he received a winter discount rate for electric service, but that on March 29, 2004, the Respondent breached the agreement by returning his electric service to the non-discount rate.  He asked that the Respondent refund him the overcharge for the winter of 2004 and 2005.


On July 11, 2005, the Office of Administrative Law Judge in Harrisburg received the Respondent’s answer to the complaint.  It stated that the Complainant did not qualify for electric winter discount rate (Rate RH) and that, therefore, it had to apply the regular residential rate (Rate R) to the Complainant’s account. 


On August 16, 2005, a telephonic hearing was scheduled on the complaint.  The hearing was continued at the Respondent’s request and was rescheduled for September 23, 2005.  At the September 23, 2005 telephonic hearing, the Complainant proceeded unrepresented.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of three witnesses and introduced two exhibits into the record.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent, taking service at 1542 Mill Race Lane, West Chester, PA (N.T. 4).


2.
In 1996, the Respondent engaged in a program which encouraged customers to use gas without the customers’ contribution to the cost of extending gas pipeline.  Customers participating in the program would also receive a discounted rate on electricity.  As a condition of receiving a discounted rate (Rate RH), a customer must use electricity as a primary heating source and gas as a backup.  If a customer uses gas as a primary heating source, the Respondent is not allowed by tariff to keep the customer on the discounted rate (Rate RH) and has to apply the residential rate (Rate R) (N.T. 19-21; PECO Exhibit 2).


3.
The Respondent made no promises to the Complainant but the condition mentioned in paragraph 2 (N.T. 21-23).    


4.
The agreement dated June 10, 1996 was a letter from the Respondent in which it offered to extend a gas line to the Complainant’s house without his paying the cost of extension.  Nothing was said about Rate R or Rate RH, or keeping him on certain electric rate (N.T. 15, 16).


5.
In July 2002, the Respondent launched an initiative to verify eligibility for Rate RH.  The Complainant was one of the customers the Respondent got in touch with as part of that initiative.  The Complainant was not certain at the time if he was qualified for the rate (N.T. 12-14).


6.
In March 2004, when the Respondent attempted to schedule an inspection, the Complainant disclosed that he was using gas heat as a primary source (N.T. 14, 17).



7.
Since April 6, 2004, the Complainant has been charged with Rate R.  Before, he was charged with Rate RH.  He has no arrearage on his account (N.T. 26, 27).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in not honoring its agreement.  


The Complainant testified that he had entered into an agreement with the Respondent in which the Respondent offered to extend gas service to his home without his paying the cost of extension and in which it allowed the Complainant to pay a discounted rate (Rate RH) on electricity during the winter.  However, in 2004, the Respondent breached this alleged agreement by withdrawing Rate RH and charging to his account Rate R which is higher.  


The Respondent’s witnesses testified that the agreement dated June 10, 1996 was a letter in which the Respondent offered to run a gas line to the Complainant’s home without any cost to him and in which nothing was said about keeping him on any certain electric rate.  They also testified that, according to its tariff (PECO Exhibit 2) and as a condition of receiving a discounted rate (Rate RH), a customer must use electricity as a primary heating source and gas as a backup.  Because the Complainant did not use electricity as required, he was no longer qualified for the discount rate.


Usually, customers are required to participate in the cost of the construction of a service extension when the cost of construction would materially handicap the utility in securing a fair return on all its operations, Ridley Township v. Pennsylvania Public Utility Commission, 172 Pa. Superior Ct. 472, 94 A.2d 168 (1953), or when the benefits of a proposed improvement accrued primarily to that customer.  Colonial Products Company v. Pennsylvania Public Utility Commission, 188 Pa. Superior Ct. 163, 146 A.2d 657 (1958).



The Commission has further identified circumstances which require customer contributions.  Customers are required to contribute to the cost of an extension when the extension is sought by a developer or when revenue from the extension is expected to be less than the utility’s cost of construction.  Southboro Homes, Inc. v. South Pacific Water Company, 35 Pa. PUC 685 (1958); George Hyam Associates, Inc. v. Pennsburg Water Company, 39 Pa. PUC 622 (1962); Clepper Farms, Inc. v. Grantham Water Company, 41 Pa. PUC 562 (1964); Re James G. Adams, 51 Pa. PUC 318 (1977); and John W. Harper v. Philadelphia Suburban Water Company, 66 Pa. PUC 39 (1988).



The fact that a customer does not have to pay for the cost of constructing a line is a benefit which alone is strong enough to lure the customer into participating in the program.  There is no need for the Respondent to make promises or to use promotional tools in order to make the program a success.  Further, the letter agreement purports to be a Gas Main Extension, there are no reasons for the Respondent to provide a discounted rate (Rate RH) on electricity in this agreement.  As just mentioned above, the non participation in the cost of construction is a major attraction.  Therefore, I find that there was no agreement, written or otherwise, between the Complainant and the Respondent on a certain electric rate and that the Respondent acted reasonably and in accord with its tariff.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Patrick Hearn against PECO Energy Company at Docket No. C-20054636 is denied.
Date:
         October 17, 2005


____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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