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HISTORY OF THE PROCEEDING

On September 23, 2005, Heeter Printing Co. through its president, Nelson Heeter (Complainant) filed a complaint against Columbia Gas of Pa., Inc. (Respondent) asserting that water flowing along the gas line that crosses Complainant’s property saturated the ground and caused an earth slide, damaging the Complainant’s building and property.  The Complainant alleges that it spent $41,000 to repair the damage caused by the earth slide.  The Complainant requests that the Commission order the “gas company to pay for the damage they caused”.  
Respondent filed an answer, new matter and motion to dismiss as a single pleading on October 7, 2005.  Respondent should, in the future, file its motion to dismiss or other preliminary motion pursuant to 52 Pa. Code §5.101 as a separate pleading from its answer and new matter filed pursuant to 52 Pa. Code §5.62 so that the Commission and other parties do not confuse the allegations set forth in new matter and allegations set forth in the preliminary motion.  The Respondent’s pleading admits that the Complainant’s building and property were damaged by an earth slide but denies that the gas line was responsible for the damage.  Respondent’s motion to dismiss contends that the Commission lacks the authority to either determine liability for the damages to the Complainant’s building and property or award the Complainant monetary damages.  Alternatively, the Respondent’s motion to dismiss alleges that the Commission has no jurisdiction over the gas line that is the subject of the complaint because the gas line is owned by Columbia Gas Transmission Corporation, an interstate gas pipeline transmission corporation, which is subject to regulation by the Federal Energy Regulatory Commission.  
As of the date of this order, the Complainant has not filed an answer to the Respondent’s new matter or motion to dismiss.  The motion to dismiss is ready for decision.  For the reasons set forth below, I will grant the motion to dismiss.
FINDINGS OF FACT



1.
The Complainant in this case is Heeter Printing Company, whose address is listed on the complaint as 441 Technology Drive, Canonsburg, Pa.  15317.



2.
The Respondent in this case is Columbia Gas of Pa., Inc.


3.
On September 23, 2005, Complainant, Heeter Printing Company, filed a formal complaint against Columbia Gas of Pa., Inc.



4.
The Complainant’s building and property were damaged last year by an earth slide.

5.
The Complaint’s prayer for relief requests that “the gas company” pay the Complainant for the damage to its building and property.  



6.
On October 7, 2005, the Respondent, Columbia Gas of Pa., Inc. filed an answer, new matter and motion to dismiss.

7.
The Complainant has not filed an answer to the Respondent’s motion to dismiss.
8.
The gas pipeline that is the subject of this complaint is owned by Columbia Gas Transmission Corporation.
DISCUSSION

The Respondent’s motion to dismiss argues that the Commission should dismiss the complaint because the Commission lacks the authority to determine liability and award monetary damages and because the Commission lacks jurisdiction over the gas line that is the subject of the complaint.  I will address both arguments in turn.
The Commission’s Rules of Practice and Procedure permit parties to file preliminary motions.  52 Pa. Code §§5.101-103.  Commission preliminary motion practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A motion to dismiss under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.
Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only when it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)
Viewing the complaint in this case in the light most favorable to the Complainant, the complaint asserts that the Complainant’s building and property were damaged by an earth slide.  The complaint further asserts that the gas line located on Complainant’s property caused the earth slide.  Complainant alleges it spent $41,000 to repair the damage to its building and property and requests that the Commission order the “gas company” to reimburse Complainant for the costs it incurred repairing the damage caused by the earth slide.  
Admitting all these allegations as true for purposes of disposing of Respondent’s motion, the Respondent’s first argument is that the Commission lacks authority to award damages to the Complainant.  The Respondent is correct that the complaint fails to state a claim for which the Commission can grant relief.  In its complaint, Heeter Printing Company is seeking compensation for damages to its building and property.  The Commission cannot order an award to Heeter Printing Company, only a civil penalty of up to $1,000 payable to the Commonwealth of Pennsylvania.  66 Pa.C.S. §3301.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  As the Commission lacks authority to award damages, the complaint should be dismissed with prejudice.
Respondent’s second argument is that the gas pipeline that is the subject of the complaint is owned by Columbia Gas Transmission Corporation, an interstate gas pipeline transmission corporation, which is subject to regulation by the Federal Energy Regulatory Commission.  The Complainant has not filed an answer to the Respondent’s new matter or motion to dismiss denying this allegation.  When a party fails to answer either new matter or a motion, the party is deemed in default and the Commission may deem the facts asserted in the unanswered motion or new matter as admitted.  52 Pa. Code §§5.61.and 5.62.  In this case, the assertions in the Respondent’s new matter and motion regarding ownership of the gas pipe line will be admitted due to the Complainant’s failure to answer the motion to dismiss and new matter.  

Nothing in the complaint contradicts this admission.  The complaint alleges that the gas line located on the Complainant’s property caused damage to its building and property.  The complaint requests that the Commission order “the gas company” to pay damages.  “The gas company” can only be construed to mean the owner of the gas line located on Complainant’s property.  The complaint refers to “Columbia” as the owner of the gas line without distinguishing between Columbia Gas of Pa., Inc. and Columbia Gas Transmission Corporation.  The letter, dated August 2, 2005 from Constitution State Services, attached to the complaint only refers to “Columbia Gas” as the owner of the gas line.  Since the complaint does not distinguish between Columbia Gas of Pa., Inc. and Columbia Gas Transmission Corporation it does not contradict the assertion in the Respondent’s answer and new matter that the owner of the gas line is Columbia Gas Transmission Corporation.  
Admitting the facts as true regarding Columbia Gas Transmission Corporation’s ownership of the pipe line, Respondent is correct that the Commission lacks authority over the gas line or Columbia Gas Transmission Corporation.  The Natural Gas Act, 15 U.S.C. §717, et seq. grants the Federal Energy Regulatory Commission exclusive jurisdiction over the facilities of interstate gas pipe lines.  Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988); National Fuel Gas Supply Corporation v. Public Service Commission, 894 F.2d 571 (2nd Cir. 1990)  In Mike Makripodis v. Columbia Gas of Pa., Inc., 1998 Pa. PUC LEXIS 75, Docket No. C‑00968358 (August 24, 1998) the Commission specifically acknowledged that it did not have any jurisdiction over Columbia Gas Transmission Corporation.  The Commonwealth Court of Pennsylvania in Adams v. Pennsylvania Public Utility Commission, 819 A.2d 631 (Pa. Cmwlth. 2003) reached the same conclusion.  
In this case, the Complainant requests that the Commission order the owner of the gas line located on Complainant’s property to reimburse it for damages allegedly caused by the gas line.  Since the Commission has no jurisdiction over Columbia Gas Transmission Corporation or its pipe line, the Commission cannot grant the relief requested.  The complaint should be dismissed with prejudice.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this proceeding.



2.
The Commission is not empowered to award damages.



3.
The Commission has no jurisdiction over Columbia Gas Transmission Corporation or the pipe line that it owns.



4.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-20055351 be dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion to dismiss filed by respondent Columbia Gas of Pa., Inc. at Docket No. C-20055351 be granted;



2.
That the complaint filed at Docket No. C-20055351 be dismissed with prejudice;



3.
That the telephonic hearing scheduled for November 15, 2005 be cancelled; and 



4.
That the record at Docket No. C-20055351 be marked closed.

Date:
October 20, 2005



_______________________



David A. Salapa


Administrative Law Judge

PAGE  
7

