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I. Introduction

1. Thepartiesto this SettlementAgreement(Agreement)arethePennsylvaniaPublicUtility

Commission’sLaw BureauProsecutoryStaff (ProsecutoryStaff), P.O. Box 3265,Harrisburg,

PA 17105-3265,andthePhiladelphiaGasWorks (POWortheCompany),800 W. Montgomery

Avenue,Philadelphia,PA 19122.

2. POWis a collectionofrealandpersonalassetsownedby the City ofPhiladelphia(City)

andusedfor theacquisition,storage,processing,anddistributionofnaturalgaswithin the city.

POW is a“city naturalgasdistributionoperation”asdefinedin Section 102 ofthePublicUtility

Code.

3. This matterconcernsaninformal investigationregardingPOW’sviolation ofits tariff and

thePublicUtility Codewhile terminatinggasserviceto an accountat 3041 N. CarlisleStreet,

Philadelphia,PA 19132. As aresultofnegotiations,theProsecutoryStaffandPOW(Parties)

haveagreedto resolvetheirdifferencesasencouragedby theCommission’spolicy to promote

Settlements.(See52 Pa. Code§5.231.) Theduly authorizedPartiesexecutingthis Settlement

Agreementagreeto thesettlementtermssetforth hereinandurgethe Commissionto approve

themasbeingin thepublic interest.



II. Background

4. On December4, 2002,Mr. O’Kelley Barlowwasfounddeadat his residenceat3041 N.

Carlisle Street,Philadelphia,Pennsylvania.Thecauseofdeathwasheartdiseaseand

hypothennia.

5. In accordancewith theCommission’sproceduresregardingcold-weather-relateddeaths

theBureauof ConsumerServicesconductedpreliminarydiscussionswith PhiladelphiaGas

Works. ThesediscussionsrevealedthattheCompanyterminatedMr. Barlow’sgasserviceon

Friday,November1,2002.

6. Basedon thesefindings, theBureauof ConsumerServicesrequestedthatthe

Commission’sLaw Bureauinitiate an informal investigationto determinewhethertheCompany

violatedits tariff or thePublicUtility Codewhile carryingout theterminationofMr. Barlow’s

service.

7. On January8, 2003theLaw Bureauinitiatedan informal investigation. TheLaw Bureau

andtheBureauofConsumerServicesformedan investigativeteam,identifiedasProsecutory

Staff(Staff), for thepurposeofconductingthis investigation.

8. ProsecutoryStaff requestedthatPOWprovidedocumentsandotherbackground

informationrelatedto theterminationofMr. Barlow’s service.ProsecutoryStaffalsoconducted

interviewsofPOWpersonnelwhohadfirst-handknowledgeofthe Company’scollectionsand

terminationprocedures.

III. Law Bureau ProsecutoryStaff Investigation

9. As a resultof ProsecutoryStaffsinvestigationit wasfoundthat on October30, 2001,

POWinitiatedagasaccountfor Mr. O’Kelley Barlowat 3041 N. CarlisleStreet,Philadelphia,

Pennsylvania.TheCompanyusedJuly 24, 1997 astheeffectivedateofthe account.
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10. TheCompanyimmediatelyissueda bill in theamountof $2,524.91for theperiodofJuly

24, 1997 throughJuly 15, 1999. TheCompanyalso issuedabill in theamountof$4,585.69for

theperiodfrom July 15, 1999 throughOctober15, 2001.

11. Thecustomermadeno paymentson eitherofthesebills.

12. POWattemptedto terminateserviceon April 2, 2002, June3, 2002,andAugust5,

2002, butrepeatedlyfailedto establishcontactwith thecustomeror to completethe termination

process.

13. Pursuantto aterminationnoticeissuedonOctober7, 2002, onFriday,November1,

2002, POW collectorswent to thecustomer’spropertyin an attemptto makepersonalcontactin

accordancewith theCompany’stariff terminationprocedures.

14. Thecollectorswereunsuccessfulin contactingthecustomer.However, insteadof

leavinga24-hournoticeasrequiredby thetariff, thecollectorsmadetheimmediate,but

erroneous,determinationthatthepropertywasvacant,openandabandonedandterminatedthe

serviceeventhoughtheCompany’srecordsindicatedthat it did nothavecontactwith the

customer.

15. Interviewsconductedduring theinvestigationandwrittendocumentsprovidedby the

Company, indicatedthatservicewasterminatedbecausethe customerhadmovedandthe

propertywasvacant,openandabandoned.Nevertheless,Mr. Barlowwassubsequentlyfound

deceasedin the residenceon December4, 2002. Moreover,otherCompanyrecordslist non-

payment(notvacancy,openpropertyor abandoned)asthegroundsfor termination. The

Companycouldnot explainthesediscrepancies.

16. During this investigationthe Companysubmitteddocumentationthat indicatedit had

madetelephoneattemptsto contactthecustomeron April 10, 2002,June11,2002,August13,
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2002,andOctober15, 2002. This is alsoreflectedin thecomputerrecordsprovidedby the

Company. However,duringthecourseofthe investigationthe Companyeventuallyadmitted

that it did not havea telephonenumberfor thecustomerandthat its statements,bothverbaland

written,that it hadattemptedto maketelephonecontactwereincorrect.

17. ThoughtheCompanyterminatedtheserviceonNovember1, 2002, andknewthe

propertywasvacantafterDecember4, 2002, theCompanycontinuedto bill this accountand

assesslate paymentchargesuntil May, 2003. TheCompanyultimatelywroteoff $11,320.91

from this account.

IV. Violations

18. ProsecutoryStaffhasreviewedtheactionsandbusinesspracticesofPOWwith respectto

this investigation.If this matterhadbeenlitigated, ProsecutoryStaffwould havecontendedthat

POWviolatedcertainprovisionsof its Commission-approvedtariff andthePublicUtility Code

in that:

a. TheCompanyterminatedthis serviceon thegroundsthatthe propertyappearedto

be vacant,openandabandoned.Vacancyis not agroundforterminationin thetariff.

TheCompanydid not utilize soundobjectivestandardswhendeterminingwhetherthe

propertywasvacant,openandabandoned.Therefore,theCompanyfailed to Oestablish

or documentgroundsto terminatethe service.

If proven,this wouldviolateofTariff Section4.11 (ServiceTermination).

b. TheCompanyterminatedserviceonFriday, November1, 2002. TheCompany’s

tariff specificallyprohibitsterminationofserviceonFridayexceptfor safety-related

emergencies.

If proven,this wouldviolateof Tariff Section4.12 (a) (Non-TerminationPeriods).
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c. TheCompanyterminatedservicewithoutfirst attemptingto makepersonal

contactwith the customer,specificallyfor thepurposeof noticingthe customer,by

visiting thepropertysincethecustomerdid nothaveatelephone.

If proven,this wouldviolate of Tariff Section4.24 (First Attempt to Avoid ShutOff ofa

ResidentialAccountThroughPersonalContact).

d. TheCompanyterminatedthisservicewithoutmakingasecondattemptatmaking

personalcontact.

If proventhis would violateof Tariff Section4.25 (SecondAttempt to Avoid ShutOff of

aResidentialAccountThroughPersonalContact).

e. TheCompanyrepeatedlyinitiated its terminationprocesswithout completingit.

If proven,this wouldviolate of Tariff Section4.29 (Limitation on Useof Termination

Notice).

f TheCompanyfailed to providereasonableandadequateservicein that the

Companyinitiated terminationprocedureson threeseparateoccasionsandfailedto

follow throughon thoseproceduresandby allowing theaccountto continueto

accumulatean arrearagethatultimatelyreachedover $11,000.00.

If proven,this would violateof 66 Pa.C.S.A.§1501 (CharacterofServiceandFacilities)

g. ThePOWfailed to providecompleteand accurateinformationto the Commission

in that during thecourseofthis investigationtheCompanyfailed, on numerous

occasions,to providecomplete,adequate.andtimely informationto ProsecutoryStaff

If proven,this wouldviolateof 66 Pa.C.S.A.§505 (Duty to FurnishInformationto

Commission).
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V. SettlementTerms

19. AlthoughPOWmaydisputeordisagreewith someofthe assertionsand allegations

above,POWrecognizesthatthe allegationssetforth areseriousandacknowledgesthattheacts

alleged,if proven,constituteviolationsof certainprovisionsof its tariff andthePublicUtility

Code.

20. Throughoutthe entire investigatoryprocessnumerousmeetingswereheldbetweenthe

ProsecutoryStaffandPOWandthepartiescontinuedto explorethepossibilityof resolvingthis

investigation. Theseeffortsultimatelyculminatedin this SettlementAgreement.

21. POWandProsecutoryStaffdesireto settlethis matterfully andcompletelywithout

further litigation.

22. Forthepurposesofthis SettlementAgreement,POWadmitsto the above-mentioned

Tariff andCodeviolationsandfully acknowledgestheseriousnessofsuchviolations. POWalso

recognizestheneedto preventfurtherviolations. Moreover,POWrecognizesthebenefitsof

amicablyresolvingthesedifferences.

23. ProsecutoryStaffand POW,intendingto be legally boundandfor considerationgiven,

desireto concludethis informal investigationandagreeto stipulateasto the following terms

solelyfor thepurposesof this SettlementAgreement:

a. POWwill eliminatethepracticeofterminatingservicebasedsolelyon thebelief

thatapropertyis vacant,openandabandoned.TheCompanyhassubmitteda

satisfactoryprocedureto dealwith this issueto the Bureauof ConsumerServices.

b. POWhasrevisedits billing proceduressothat theCompanycanmoreefficiently

ceasebilling anaccountafler servicehasbeenterminated.Final bills will be issued
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basedon thelastobtainedreadingandwill beadjustedwhentheCompanyobtainsa

confirmedfmal reading.

c. POWwill pay theamountof $7,000.00to resolvetheviolationsuncoveredby this

informal investigation,enumeratedin thefollowing manner:

1. $1,000.00forterminatingthis servicewithoutpropergroundsforthe

termination.

2. $1,000.00for terminatingserviceon Friday,November1, 2002contrary

to its tariff.

3. $1,000.00for terminatingtheservicewithoutfirst attemptingto make

personalcontactwith thecustomerby visiting thepropertysincethecustomerdid

not haveaphone.

4. $1,000.00for terminatingthis servicewithoutmakingasecondattemptat

makingpersonalcontactasrequiredby Tariff Section4.25.

5. $1,000.00for violating 66 Pa.C.S.A.§ 1501 by failing to provide

reasonableandadequateservicein thatthe Companyinitiatedtermination

procedureson threeseparateoccasionsand failed to follow throughon those

proceduresandby allowing theaccountto continueto accumulatea high

arrearagethat ultimatelyreachedover $11,000.00.

6. $2,000.00for violating66 Pa.C.S.A.§505 by failing to providecomplete

and accurateinformationto the Commissionduring thecourseofthis

investigation.

d. Within ninety (90)daysfrom thedateofthisAgreement,thePhiladelphiaOas

Workswill commencetraining all currentField Collectorsand Field Collection
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Supervisorsin shut-offissuesandprocedures,includingbutnot limited to shut-offsthat

involve propertiesthatappearto bevacantand/orabandoned.All individualsnewly

hiredand/orassignedto field collectiondutieswill alsoreceivethis trainingatthetime

theybegintheir employmentin thisposition. Trainingfor currentField Collectorswill

becompletedby February28, 2005. Personnelwho havereceivedthis trainingwill

receiveperiodicin-servicetraining.

Theinitial trainingcoursewill lastapproximatelytwo hoursandwill coverthe

following subjectareas:

(1) Theconceptofdue process—noticeandopportunityto be heard;

(2) Hardshipsassociatedwith gasshut-offsandwhy dueprocessis

vitally importantin thesesituations;

(3) Applicablelawsandregulations;

(4) ApplicablePOWwrittenpoliciesandproceduresaffectinggasshut-offs;

(5) Factorsto determinewhetherapropertyis vacantorabandoned;

(6) Practicalconsiderationsthat comeinto play whendetermining

whetherapropertyis vacantor abandoned;

(7) Theimportanceof customercontactandcommunication;

(8) Theimportanceof accuraterecordsandtimely record-keeping;

(9) Availability of supervisoryandLegalDepartmentadviceand

consultation.
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VI. Applicability of JosephA. Rosi v. Bell Atlantic Pennsylvania,Inc. and Spirit

CommunicationsCompany, LLP, C-00992409

24. Thestandardssetforth in Rosiwerereviewedby theparties.Thepartiessubmitthat this

SettlementAgreementdoesnot violatetherequirementsfor settlementsfoundin Rosi.

The first standardin Rosi,which addresseswhethertheviolationwas intentionalor

unintentional,cannotclearlybeappliedto this case. This is becausethis wasasettledmatter

and,therefore,no witnesseswerecalledor findingsof factentered. In fact, theverypurposeof

this Settlementis to avoidthelitigation requiredto addresseachpossibleviolation.

Thesecondandthird testsfoundin Rosado not applyto thepresentcase.This is because

bothofthesetestsuseslammingcases. With regardto the fourthtestin Rosi, therewasonly one

customerinvolved in thismatter.

Thepartiessubmitthatthefifth testaddressedin Rosi,which relatesto whetherthecase

wassettledor litigated is ofpivotal importanceto this SettlementAgreement.A settlement

avoidsthenecessityfor theprosecutingagencyto proveelementsof eachviolation. In return,

theopposingpartyin asettlementagreesto a lesserfineorpenalty. Bothpartiesnegotiatefrom

theirinitial litigation positions. Thefines andpenaltiesin a litigatedproceeding,suchasRosi,

havealwaysbeendifferent from thosethata resultfrom asettlement.

Thepartiessubmitthatthis is the reasonthatRosi listed whetherpenaltiesarisefrom a settlement

ora litigatedproceedingasoneof its tests.

In theprocessofnegotiatingthis SettlementAgreement,all of theotherfactorsin Rosi

wereconsidered.Specifically,thepartiesreviewedthenumberofcustomersaffected,the

compliancehistory ofthecompany,thecompany’scooperationwith theCommission,andthe

amountnecessarynot only to deterfutureviolations but to recognizepossibleviolationsin the

past. This SettlementAgreementwasnegotiatedoverseveralmeetingsso thata fair and
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equitablesettlementthat is in thepublic interestcouldbereached. TheCommissionhas

consistentlyencouragedSettlementsto avoidthecost,expenseandtime oflitigation.

Thepartiessubmitthat theSettlementAgreementis in thepublic interestbecauseit

effectivelyaddressestheissuesset forth in the Complaint,avoidsthetime andexpenseof

litigation which entailshearings,filings of briefs, exceptions,reply exceptions,andpossible

appeals.Thecompanyhasalsoagreedto paya fair andequitablepenaltyandto improveits

customerservicepractices.Moreover,theSettlementAgreementclearlymeetsthe standardsset

forth in Rosi.

25. With theCommission’sapprovalthatthetermsandconditionsin this Agreementarein

thepublic interestand cannotbeusedagainstPOWin anyfutureproceeding,POWagreesto pay

theamountof$7,000.00to theCommonwealthofPennsylvania,pursuantto Section3301 ofthe

PublicUtility Code,to resolve,throughthisAgreement,the allegationsraisedby Prosecutory

Staffsinvestigation.

26. This SettlementAgreementis afull andfmal resolutionofthe Commission’s

investigationrelated,in any way, to POW’sallegedactionsdescribedin this Agreement,up to

andincluding thedatethis SettlementAgreementis signedby theparties.

27. ProsecutoryStaffand POWhaveagreedto this amicablesettlementin theinterestsof

avoidingformal litigation andmovingforwardin theconductofbusinessin Pennsylvania.

28. ProsecutoryStaffandPOWhaveenteredinto andseekthe Commission’sapprovalof

this SettlementAgreementpursuantto 52 ~a Code § 3.113. ThisAgreementis subjectto all

applicableadministrativeandcommonlaw treatmentsofsettlements,settlementoffers,and/or

negotiations.
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29. Thevalidity ofthisAgreementis expresslyconditionedupontheCommission’sapproval

underapplicablepublic intereststandardsasaddressedin theJoint StatementIn Support,which

is attachedheretoandincorporatedhereinby reference.

30. This Agreementis madewithout any admissionagainstorprejudiceto anyposition

which any partymight adoptduringlitigation of thiscaseif this Settlementis rejectedby the

Commissionorwithdrawnby anyofthepartiesasprovidedbelow. This Agreementis,

therefore,a compromiseandis conditioneduponthe Commission’sapprovalof anyoftheterms

andconditionscontainedhereinwithout modificationoramendment.

31. If theCommissionfails to approveby tentativeandfinal orderthis Settlement

Agreement,or any ofthetermsorconditionssetforth herein,withoutmodification,addition,or

deletion,theneitherPartymayelectto withdraw from this Agreementby filing a responseto the

tentativeor final orderwithin twenty(20) daysof thedatethetentativeor final orderis entered.

Noneoftheprovisionsof thisAgreementshallbeconsideredbindinguponthepartiesif sucha

responseis filed.

32. This documentrepresentstheSettlementAgreementin its entirety. No changesto

obligationssetforth hereinmaybemadeunlesstheyarein writing andareexpresslyacceptedby

thepartiesinvolved. ThisAgreementshallbeconstruedand interpretedunderPennsylvanialaw.

WHEREFORE,ProsecutoryStaffandPOWrespectfullyrequestthatthe Commissionadoptan

orderapprovingthetermsandconditionsofthis SettlementAgreementasbeingin thepublic

interest.
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RespectfullySubmitted,

PennsylvaniaPublicUtility Commission PhiladelphiaGasWorks
Law BureauProsecutoryStaff

By_________________________ By:____________
WayneTf’ScdIt HowardLebofsk1~Esq.
AssistantCounsel Attorneyfor P9)1J

By:_______
Mitch&l Miller
Director,BureauofConsumerServices
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