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SETTLEMENT AGREEMENT

I. Introduction

1. Thepartiesto this SettlementAgreement(Agreement)arethePennsylvaniaPublicUtility

Commission’sLaw BureauProsecutoryStaff(ProsecutoryStaff), P.O.Box 3265,Harrisburg,

PA 17105-3265,andthePhiladelphiaGasWorks (POWortheCompany),800W.Montgomery

Avenue,Philadelphia,PA 19122.

2. POWis acollectionofrealandpersonalassetsownedby the City ofPhiladelphia(City)

andusedfor theacquisition,storage,processinganddistributionofnaturalgaswithin thecity.

POWis a“city naturalgasdistributionoperation”asdefinedin Section102 ofthePublicUtility

Code.

3. Thismatterconcernsaninformal investigationregardingPOW’sviolationofits tariff

while teniuinatinggasserviceto an accountat2406RidgeAvenue,Philadelphia,PA 19121. As

aresultofnegotiations,theProsecutoryStaffandPOW(Parties)haveagreedto resolvetheft

differencesasencouragedby theCommission’spolicy to promoteSettlements.(See52 Pa.

Code§5.231.) Theduly authorizedPartiesexecutingthis SettlementAgreementagreeto the

settlementtermssetforth hereinandurgetheCommissionto approvethemasbeingin thepublic

interest.
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II. Background

4. OnJanuary24, 2003Ms. BettyClark was founddeadather residenceat 2406 Ridge

Avenue,Philadelphia,Pennsylvania.Thecauseofdeathwasheartdiseaseandhypothermia.

5. In accordancewith theCommission’sproceduresregardingcold-weather-relateddeaths

theBureauof ConsumerServicesconductedpreliminarydiscussionswith PhiladelphiaGas

Works. ThesediscussionsrevealedthattheCompanyterminatedMs. Clark’s gasserviceon

February13, 2002.

6. Basedonthesefindings, theBureauof ConsumerServicesrequestedthat the

Commission’sLaw Bureauinitiate aninformal investigationto determinewhethertheCompany

violatedits tariff orthePublicUtility Codeby terminatingMs. Clark’s service.

7. On January8, 2003the Law Bureauinitiated an informal investigation. TheLaw Bureau

andtheBureauofConsumerServicesformedaninvestigativeteam,identified asProsecutory

Staff, forthepurposeofconductingthis investigation.

8. Pursuantto its investigation,ProsecutoryStaffrequestedthatPGWprovidedocuments

andotherbackgroundinformationrelatedto thetemiinationofMs. Clark’s service.Prosecutory

StaffalsoconductedinterviewsofPOWpersonnelwho hadfirst-handknowledgeofthe

Company’scollectionsandterminationprocedures.

III. Law Bureau ProsecutoryStaffInvestigation

9. As aresultofProsecutoryStaffsinvestigationit wasfoundthat onMay 23, 2000,Ms.

BettyClark calledPOWto applyfor gasserviceat 2406RidgeAvenue,2” Floor, Philadelphia,

Pennsylvania.TheCompanycompletedtheturnon and obtainedameterreadingon that same

day. However,PGWneverenteredtheturn-oninformationonto theCompany’scomputer
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system.Consequently,theCompanyneverlisted Ms. Clark asthecustomerofrecord,nordid

theCompanyeverissueabill to Ms. Clark,orobtainanothermeterreadinguntil afterservice

wasterminated.

10. OnAugust31,2001,Ms. Clarkcalledthecompany. Thoughthereasonfor this call is

not documented,thereceiptofthis call indicatesthatMs. Clark continuedto havecontactwith

the Company.TheCompany’srepresentativescheduledan appointmentfor a“turn-on” reading

apparentlybelievingthat Ms. Clarkwasanewcustomer.On September5, 2001 aswell ason

September10, 2001,a Companyservicepersonvisitedthepropertybutcouldnotgainaccessto

get ameterreading. TheCompanyhadno furthercontactwith Ms. Clark.

11. OnFebruary13, 2002PGWgainedaccessto thefirst floor commercialaccountat 2406

RidgeAvenueandterminatedservice.Havinggainedaccessto themetersat 2406Ridge

Avenue,andincorrectlybelievingthat someonewasreceivinggasservicefor thesecondfloor

illegally, theCompanyterminatedserviceto thesecondfloor accountwithoutnotice.

12. POWneverrestoredMs. Clark’s serviceandon January24, 2003,almostayearafter

servicewasterminated,Ms. Clarkwas founddeadin herapartmentat2406RidgeAvenue,

Philadelphia,Pennsylvania.Accordingto a representativewith thePhiladelphiaDepartmentof

PublicHealth,the causeofdeathwashypothermiaandheartdisease.Ms. Clarkwas66 yearsof

age.

13. Basedon informationprovidedby theCompany,anddue to thefact thatPOWterminated

Ms. Clark’sservicewithoutnoticeafterfailing to recognizeherasalegitimatecustomer,

ProsecutoryStaffconcludedthatPOWviolatedseveralprovisionsof its tariff
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IV. Violations

14. ProsecutoryStaffhasreviewedtheactionsand businesspracticesofPOW with respectto

this investigation, If this matterhadbeenlitigated,ProsecutoryStaffwouldhavecontendedthat

POWviolatedcertainprovisionsof its Commission-approvedtariff thatwasin effectat all

relevanttimesto this investigationaswell asthePublicUtility Codein that:

a. TheCompanyfailed to obtainmonthlymeterreadingsfrom May 23, 2000

throughFebruary13, 2002.

If proven,this wouldhaveviolatedPOWTariff Section3.21 (MeterReading

Intervals)and66 Pa.C.S.§ 1501.

b. TheCompanyfailed to issuemonthlybills from May 23, 2000throughFebruary

13, 2002.

If proven,this wouldhaveviolatedPOWTariff Section3.31 (Billing Practices)

and66 Pa.C.S.§ 1501.

c. TheCompanyterminatedMs. Clark’s serviceeventhoughnoneoftheCompany’s

tariff provisionsjustified suchtermination.

If proven,thiswouldhaveviolatedPOWTariff Section4.1lb (Service

Termination)and66 Pa.C.S.§ 1501.

d. TheCompanyterminatedserviceonFebruary13, 2002.

If proven,thiswouldhaveviolatedPOWTariff Section4.12.1 (Limited

TerminationDuringWinterPeriod)and66 Pa.C.S.§ 1501.

e. TheCompanyfailedto providethecustomerwith 14 daysnoticeprior to

termination.
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If proven,thiswouldhaveviolatedPOWTariff Section4.22 (Notice of

Termination)and66 Pa.C.S.§ 1501.

f. TheCompanyfailedto makepersonalcontactwith the customerat least72 hours

prior to terminationandhadnoprocedurein placefordocumentingwhether

attemptsto makecontactwere successfulorunsuccessful.

If proven,thiswouldhaveviolatedPOWTariff Section4.24 (First Attempt to

Avoid Shut OffofaResidentialAccountThroughPersonalContact) and66

Pa.C.S.§ 1501.

g. TheCompanyfailedto makea secondattemptto contactthecustomerprior to

termination.

If proven,this wouldhaveviolatedPOWTariff Section4.25 (SecondAttempt to

Avoid ShutOff of aResidentialAccountThroughPersonalContact)and66

Pa.C.S.§ 1501.

h. TheCompanyfailedto completearequiredfollow-up inquirywithin a

reasonableperiodoftime.

If proven,this wouldhaveviolatedPOWTariff Section5.1C2 (Responseto

CustomerInquiries)and66 Pa.C.S.§ 1501.

15. Throughouttheentire investigatoryprocesstheProsecutoryStaffandPOWremained

activein informal discoveryandcontinuedto explorethepossibility ofresolvingthis

investigation,which ultimatelyculminatedin this SettlementAgreement. Duringthediscovery

process,POWcompliedwith theProsecutoryStaffsrequestsfor informationand

documentation.Throughouttheinvestigation,POWandProsecutoryStaffconvenedmeetings

andmaintainedongoingcommunications.
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16. ProsecutoryStaffacknowledgesthatPOWhasfully cooperatedwith this investigation.

V. SettlementTerms

17. POWandProsecutoryStaffdesireto settlethismatterfully andcompletelywithout

furtherlitigation.

18. AlthoughPOWmaydisputeordisagreewith someoftheallegationsabove,the

Companyfilly acknowledgesthe seriousnessofsuchallegations.POWalsorecognizestheneed

to preventfurtherviolations. Moreover,POWrecognizesthe benefitsof amicablyresolving

theseissues.

19. ProsecutoryStaffandPOW,intendingto be legallyboundand for considerationgiven,

desireto concludethis informal investigationand agreeto stipulateasto thefollowing terms

solelyfor thepurposesofthis SettlementAgreement:

a. POWwill reviseits proceduresfor following up onmissedappointmentsin order

to increasetherateofsuccessfulappointments.Therevisedprocedureswill

provideforbothacall backandaletter to thecustomerwhenevernecessaryto

rescheduleanappointment.

b. POWwill deviseaprocedureto documentandveri& all attemptsto make

personalcontact.

c. POWwill paytheamountof$15,250.00to resolvetheviolationsuncoveredby

this informal investigation,enumeratedin thefollowing manner:

1. $5,000.00for theCompany’sfailure to obtainameterreadingfrom May

23, 2000,until February13, 2002. (20months@ $250.00permonth.)
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2. $5,000.00for the Company’sfailureto renderbills on amonthlybasisas

requiredby Tariff Section3.31. TheCompanyfailedto issueabill

throughoutthetime gasservicewason forMs. Clark, from May23, 2000,

until February13, 2002. (20months@ $250.00permonth.)

3. $1,000.00for violatingTariff Section4.11 by terminatinggasservice

whenno groundsfor terminationexisted.

4. $1,000.00forterminatingserviceduringthewinterheatingperiodin

violation ofTariff Section4.12.1.

5. $1,000.00for notprovidingnoticeof terminationat least14 dayspriorto

terminationasrequiredby Tariff Section4.22.

6. $1,000.00for failing to attemptto makepersonalcontactat least72 hours

prior to terminationasrequiredby Tariff Section4.24.

7. $1,000.00for failing to makea secondattemptto makepersonalcontactas

requiredby Tariff Section4.25.

8. $250.00for failing to completeatimely follow-up to customerinquiryas

requiredby Tariff Section5.1C2.

VI. Applicability ofJosephA. Rosi v. Bell Atlantic Pennsylvania,Inc. and Spirit

CommunicationsCompany,LLP, C-00992409

20. Thestandardssetforth in Rosiwerereviewedby theparties. Thepartiessubmitthat this

SettlementAgreementdoesnot violatetherequirementsfor settlementsfoundinRosi.

Thefirst standardin Rosi,which addresseswhethertheviolationwasintentionalor

unintentional,cannotclearlybeappliedto this case.This is becausethis wasa settledmatter
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and,therefore,no witnesseswerecalledor findingsof factentered. In fact, theverypurposeof

this Settlementis to avoidthelitigation requiredto addresseachpossibleviolation.

Thesecondandthird testsfoundin Rosidonotapplyto thepresentcase. This is because

bothof thesetestsinvolve slamntgcases.With regardto thefourthtestin Rosttherewasonly

onecustomerinvolvedin this matter.

Thepartiessubmitthatthe fifth testaddressedin RosE,whichrelatesto whetherthecase

wassettledor litigatedis ofpivotal importanceto this SettlementAgreement.A settlement

avoidsthenecessityfor theprosecutingagencyto proveelementsofeachviolation. In return,

theopposingpartyin asettlementagreesto alesserfine orpenalty. Both partiesnegotiatefrom

their initial litigation positions. Thefinesandpenaltiesin a litigatedproceeding,suchasRosE,

havealwaysbeendifferentfrom thosethat aresultfrom asettlement.

Thepartiessubmitthatthis is thereasonthatRosilisted whetherpenaltiesarisefrom a settlement

or a litigatedproceedingasoneofits tests.

In theprocessofnegotiatingthis SettlementAgreement,all oftheotherfactorsin RosE

wereconsidered.Specifically,thepartiesreviewedthenumberofcustomersaffected,the

compliancehistoryofthecompany,thecompany’scooperationwith the Commission,andthe

amountnecessarynotonly to deterfutureviolationsbut to recognizepossibleviolationsin the

past. This SettlementAgreementwasnegotiatedoverseveralmeetingssothata fair and

equitablesettlementthat is in thepublic interestcouldbereached. TheConunissionhas

consistentlyencouragedSettlementsto avoid thecost,expenseandtime oflitigation.

ThepartiessubmitthattheSettlementAgreementis in thepublic interestbecauseit

effectivelyaddressesthe issuesset forth in theComplaint,avoidsthetime andexpenseof

litigation which entailshearings,filings ofbriefs,exceptions,replyexceptions,andpossible
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appeals.Thecompanyhasalso agreedto paya fair andequitablepenaltyandto improveits

customerservicepractices.Moreover,the SettlementAgreementclearlymeetsthestandardsset

forth in Rosi.

21. With theCommission’sapprovalthatthetermsandconditionsin this Agreementarein

thepublic interestandcannotbeusedagainstPOWin anyfutureproceedingrelatingto this

matter,POWagreesto paythe amountof$15,250.00to the CommonwealthofPennsylvania,

pursuantto Section3301 ofthePublicUtility Code,to resolve,throughthis Agreement,the

allegationsraisedbyProsecutoryStaffsinvestigation.

22. This SettlementAgreementis a full andfinal resolutionoftheCommission

investigations,relatedin anywayto POW’sallegedactionsdescribedin this agreement,up to

andincludingthedatethis SettlementAgreementis signedby theparties.

23. ProsecutoryStaffandPOWhaveagreedto this amicablesettlementin theinterestsof

avoidingformal litigation andmovingforwardin theconductofbusinessin Pennsylvania.

24. ProsecutoryStaffandPOWhaveenteredinto andseektheCommission’sapprovalofthe

SettlementAgreementpursuantto 52 PaCode§ 3.113. ThisAgreementis subjectto all

applicableadministrativeandcommonlaw treatmentsofsettlements,settlementoffers,and/or

negotiations.Thevalidity ofthisAgreementis expresslyconditionedupontheCommission’s

approvalunderapplicablepublic intereststandardswithoutmodification,addition,or deletionof

anytermorconditionherein. Accordingly,this Agreementis madewithout anyadmission

againstorprejudiceto anypositionwhich anypartymight adoptduringlitigation ofthiscaseif

this Settlementis rejectedby theCommissionorwithdrawnby anyofthepartiesasprovided

below. This Agreementis, therefore,acompromiseandis conditioneduponthe Commission’s
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approvalof anyofthetermsandconditionscontainedhereinwithoutmodificationor

amendment.

25. If theCommissionfails to approveby tentativeandfinal orderthis Agreement,oranyof

the termsorconditionsset forth herein,without modification,addition,ordeletion,theneither

Partymayelectto withdraw from this Agreementby filing aresponseto thetentativeorfinal

orderwithin twenty(20)daysofthedatethetentativeorfinal orderis entered. Noneofthe

provisionsofthisAgreementshallbeconsideredbindinguponthePartiesif sucharesponseis

filed.

26. This documentrepresentstheSettlementAgreementin its entirety. No changesto

obligationssetforthhereinmaybemadeunlesstheyarein writing andareexpresslyacceptedby

thepartiesinvolved. This Agreementshallbeconstruedand interpretedunderPennsylvanialaw.

27. NoneoftheprovisionsoftheAgreementor statementshereinshallbeconsideredan

admissionofany factorculpability. ProsecutoryStaffacknowledgesthat this Agreementis

enteredinto with theexpresspurposeof settlingthe assertedclaimsregardingthespecific

allegedviolations ofthePublicUtility Codeandtheregulationspromulgatedthereunderagainst,

orprejudiceto, anypositionwhich anyPartymayadoptduringanysubsequentproceedingof

whatevernature.
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WHEREFORE,theProsecutoryStaffandPOWrespectfullyrequestthat the

Commissionadoptanorderapprovingthetermsandconditionsofthis SettlementAgreementas

beingin thepublic interest.

RespectfullySubmitted,

PennsylvaniaPublicUtility Commission PhiladelphiaGasWorks
Law BureauProsecutoryStaff

By:____________ By:_______
WaynetSc6tt - Ho~whrdLebofsl%7s~.
AssistantCounsel Attorneyfor PG

By:__
Mitchell Miller
Director,BureauofConsumerServices
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