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HISTORY OF THE PROCEEDINGS



On July 11, 2005, Susan Cooley (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against ALLTEL Pennsylvania, Inc. (Respondent or ALLTEL).  Complainant alleges that ALLTEL has a local monopoly, it has not allowed competitor carriers to provide service in its service area, its rates are very high and the quality of service is mediocre.  In Complainant’s prayer for relief, she states that she would like the Commission to investigate ALLTEL’s business practices and she would like the option of selecting a different local phone company. 


On October 11, 2005
, Respondent filed an Answer which included New Matter, and a Motion to Dismiss (Motion) addressing the allegations of the Complainant, raising affirmative defenses, and moving to dismiss the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant the requested relief.

Complainant did not respond to the Motion to Dismiss by October 21, 2005, the ten (10) day time limit, pursuant to 52 Pa. Code § 5.101(d).  The Motion was assigned to me by Motion Judge Assignment Notice dated October 17, 2005 and is procedurally ready for a ruling.  
FINDINGS OF FACT

1.
On July 11, 2005, Complainant filed a Complaint with the Commission alleging that Respondent has a local monopoly, it has not allowed competitor carriers to provide service in its area, its rates are very high and the quality of service is mediocre.


2.
As relief, Complainant requests the Commission to investigate ALLTEL’s business practices.


3.
On October 11, 2005, Respondent filed an Answer denying the material allegations, and presented New Matter.


4.
On October 11, 2005, Respondent filed a Motion to Dismiss the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant the relief requested.  


5.
Complainant did not file a response to the New Matter or the Motion to Dismiss.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

Complainant asserts that she has contacted Verizon, Sprint, AT&T, MCI and Full Service Network and that they each told Complainant that they were not allowed to provide service in ALLTEL’s service area. (Complaint, p.5)  Complainant further asserts that ALLTEL’s service is mediocre.  Id.


ALLTEL denies the allegation that it prohibited other local exchange carriers from providing service in its service territory.  ALLTEL adds that it is outside of its control if local exchange carriers elect not to provide service within its service territory.  (Answer, pp. 1-3)  Respondent is correct in its statement.  The Federal Telecommunications Act of 1996 and the various Orders of the Commission entered pursuant to the Act have opened the local telephone market in Pennsylvania to the possibility of competition.  Respondent and all other incumbent local exchange carriers have faced the possibility of facilities-based competition from competitive local exchange carriers (CLEC’s) since July 1997.  While the Commission approves or disapproves applications for companies to expand their service territories, the Commission does not force these companies to provide service to areas for which they have not applied.  The fact that no CLEC’s have chosen to offer service in Complainant’s area is a company management decision not subject to the Commission’s jurisdiction.  Therefore, Respondent’s Motion to Dismiss with respect to this issue will be granted.
With respect to ALLTEL’s quality of service, ALLTEL is required by statute to furnish and maintain adequate, efficient, safe, and reasonable service.  See, 66 Pa.C.S.A. § 1501.   More specific requirements are found at 63 Pa. Code Chapter 63, Subchapter B. Service and Facilities
.  Complainant alleges that ALLTEL’s service is mediocre.  ALLTEL, in its Answer, denies this allegation and states that Complainant’s claim lacks sufficient detail to determine its truth.  (Answer, pp. 2-3)  While I agree that Complainant’s claim is lacking in detail, I cannot overlook the fact that Complainant is unrepresented by counsel.  In Carlock v. The United Telephone Company of Pennsylvania (Carlock), Docket No. F-00163617, p. 7, adopted May 13, 1993, the Commission determined that preliminary motions filed against unrepresented complainants pursuing “small claims” against a utility, should not be granted without a hearing and the development of a record with respect to the motion.  The Commission reasoned that in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form.  Id.  Therefore, Complainant will be given the opportunity to be heard.  However, taking into account that Complainant is pro se, the issue of whether or not ALLTEL’s quality of service is adequate, efficient, safe and reasonable will be considered a contested question of fact.  Therefore, Respondent’s Motion to Dismiss with respect to this issue must be denied.



A hearing in the instant case is necessary and in the public interest.  Section 5.21(d) of the Commission’s regulations reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case involves a disputed question of fact – whether Respondent’s service is adequate, efficient, safe and reasonable.  Complainant is advised that she bears the burden of proof at the hearing and must demonstrate that she is eligible for relief by finding that ALLTEL has not provided adequate, efficient, safe and reasonable service required by 66 Pa.C.S.A. § 1501 and 63 Pa. Code Chapter 63, Subchapter B.  66 Pa. C.S.A. §332(a).   
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  



2.
A preliminary motion may be filed which seeks to dismiss a complaint that is insufficient as to substance.  



3.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.



4.
The instant Complaint is insufficient as to substance with respect to the issue of competition.  


5.
The instant Complaint is sufficient as to substance with respect to the issue of quality of service.   

ORDER



THEREFORE, 


IT IS ORDERED: 



1.
That the Motion to Dismiss filed by ALLTEL Pennsylvania, Inc., seeking dismissal of the Complaint filed by Susan Cooley, at PUC Docket No. C-20055273, is denied.



2.
That this matter be set for a hearing.
Dated:
November 2, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
�  Respondent was served the Complaint on September 19, 2005.


�  Details of Pennsylvania code citations are available on website:  www.pacode.com
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