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HISTORY OF THE PROCEEDINGS



On May 9, 2003, Gus S. Nicholas (Complainant) filed a formal Complaint against West Penn Power Company (West Penn or Respondent) alleging that the utility had moved the date of withdrawal from the accounts of those customers who paid their bills through the Respondent’s automatic payment option, and that this action on the part of the Company amounted to an unauthorized rate increase since other customers had ten additional days in which to submit payment for bills.  Complainant asked that the Commission require the Respondent to rescind the policy and to apply for a rate increase.  The Complaint was served by the Commission Secretary on June 12, 2003.



On July 2, 2003, Respondent filed its Answer in which it denied that the modification of its automatic bill payment option amounted to a rate increase and stated further that Complainant had no standing to bring a complaint since he was not a customer of record.  In addition, West Penn alleged that it had provided ample notice to customers before implementing the change in the automatic billing date and that customers were provided a reasonable opportunity to change their method of paying their bills if they were unhappy with the new withdrawal date.  


Following mediation, the case was assigned to Administrative Law Judge James D. Porterfield with the issuance of a hearing notice on October 21, 2003, which scheduled the case for November 13, 2003.  Judge Porterfield issued a prehearing order on October 31, 2003, which set forth some of the procedural requirements of a formal hearing before the Commission.



The hearing was held as scheduled on November 13, 2003.  Complainant represented himself, and the Respondent was represented by James T. Boggs, Esquire.  Respondent presented the testimony of Tammy Taylor, who sponsored two exhibits.  West Penn moved for dismissal of the Complaint due to the lack of standing of the Complainant.  The record was left open for post-hearing submissions.



The transcript was 24 pages long.  Respondent submitted a copy of a Commission decision in the case of Patrick Cavanaugh v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-00982033.  Complainant submitted a letter dated November 16, 2003, which defends his standing to file a Complaint regarding the subject matter.



Following the retirement of Judge Porterfield, the case was reassigned to me for preparation of this Initial Decision.  The file that I received did not have the post-hearing submissions, and by electronic mail, I requested counsel for Respondent to provide me with a copy.  He did so.  Both filings are admitted, and they will be included in the yellow exhibit folder in the official file, along with the e-mails.  The record closed upon receipt of these items.



The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Gus S. Nicholas, 124 Berlin Road, Pittsburgh PA  15237.



2.
Respondent is West Penn Power Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Complainant receives his electric service from Duquesne Light Company.  Tr. 7.



4.
When Respondent changed the date of the withdrawals for its automatic payment customers, Complainant was not a customer of Respondent.  Tr. 8.



5.
Complainant’s interest in the subject matter is as a concerned citizen for what he views as an unfair, unjust action.  Tr. 8.



6.
The Company getting payment from its automatic payment customers ten days’ sooner than the due date results in the Company having use of that money for ten additional days.  Tr.  9.



7.
Tammy J. Taylor, specialist in customer complaints for Respondent, appeared and testified.  Tr. 11.


8.
West Penn’s records confirm that Complainant was not a customer of the Respondent utility when Respondent instituted its Power Pay program.  Tr. 11.



9.
Complainant was not a customer of West Penn Power at the time of the hearing.  Tr. 11.



10.
The Power Pay program does not affect Complainant at all.  Tr. 11.


11.
Power Pay is not a mandatory program but is one of many payment options that Respondent has available to its customers.  Tr. 12.



12.
The due date of an electric bill is twenty days after the date of billing, and the Power Pay program does not change that.  Tr. 12.



13.
Customers were notified of the change of the date of withdrawal for the Power Pay program, and the Commission was also notified.  Tr. 14.



14.
West Penn Exhibit A is a list of available bill payment options.  Tr. 17.



15.
West Penn Exhibit B is the bill insert language which was used to inform Power Pay customers of the change in withdrawal date.  Tr. 17. 

DISCUSSION

Respondent has an automatic payment plan which it offers as an alternative to the traditional method of bill payment, i.e., sending a personal check in the mail.  Customers participating in the Power Pay program have the bill amount withdrawn from a designated checking account each month automatically.  Prior to August 1, 2003, the date of withdrawal was the date that the bill was due.  Beginning on August 1, 2003, the date of withdrawal was changed to 10 days after the billing date.  

Notice of the change was included in the billings of those customers participating in the program each month from April 2, 2003 to September 20, 2003.  West Penn Exhibit 2.

Participation in the program is voluntary.  It is offered as an option, along with EasyPay, which is on-line bill presentment and payment; Pay By Mail, using the return envelope provided with the bill; PayMyBill, which uses a credit card; and Pay In Person, where customers can visit any approved payment centers and pay in person.  
Complainant states that changing the date of the Power Pay program from the date that the bill is due to ten days after issuance of the bill is tantamount to an unapproved rate increase since it will result in the utility having the funds from the Power Pay participants for an additional ten days.  Of course, this deprives the ratepayers of those funds (and the interest earned) ten days sooner, as well.
Respondent has moved to dismiss the Complaint based on the Complainant’s lack of standing to prosecute it.  This is a matter of jurisdiction which should be addressed prior to the subject matter of the Complaint itself.

Complainant was not a customer of the Respondent and was acting out of a sense of civic duty to bring the situation to the attention of the Commission.  While it is admirable to act in such a fashion, Commission practice is subject to the laws set down by the appellate courts of Pennsylvania.  A line of case law makes it clear that the complainant must have suffered an injury in order to bring a complaint: 

“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983)) (citation omitted).  In William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974), we noted that the core concept, of course, is that a person who is not adversely affected in any way by the matter he seeks to challenge is not “aggrieved” thereby and has no standing to obtain a judicial resolution of his challenge. . . . We observed in William Penn Parking that what is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.

A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).     


The standard set by William Penn Parking Garage is applicable to Commission cases.  See Courier Express, Inc. v. F.L. Shaffer Company, Inc.,  PUC Docket No. C-892462 (Order entered August 30, 1990, petition for reconsideration denied December 3, 1990).
Complainant cannot establish standing since he has no legally recognizable interest in the outcome of the litigation.  Accordingly, the Complaint will be dismissed.

I note that the Commission has addressed the issue of automatic payments for utility bills in a prior case, Patrick Cavanaugh v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-00982033.  There, Columbia Gas changed the date of its own automatic payment plan, and the Commission stated:

We note that the crux of the Complaint is that the Respondent deducted the amount of the Complainant’s natural gas bill less than twenty (20) days from the date of the mailing of the bill.  However, payment of the Complainant’s bill in this manner is not barred by either the Respondent’s tariff or our Regulations.  52 Pa. Code § 56.21.

Under Cavanaugh, even a complainant who had proper standing to bring a complaint would not prevail on this issue.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974), 


3.
What is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.


4.
A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).  
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Gus S. Nicholas against West Penn Power Company at PUC Docket No. C-2003265 is dismissed for lack of standing.  

2.
That the Secretary mark this docket closed.

Dated:
October 24, 2005



________________________________







Susan D. Colwell








Administrative Law Judge
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