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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres issued June 30, 2004, and the Exceptions filed thereto.  PPL Electric Utilities Corporation (PPL) filed its Exceptions on July 20, 2004.  On July 30, 2004, Commercial Utility Consultants (CUC) and Public Utility Service Corporation (PUSC) (collectively, Complainants) filed Reply Exceptions.  

History of Proceeding TC "History of Proceeding" \f C \l "1" 



On November 23, 1999, CUC filed a complaint in the Chester County Court of Common Pleas, which was later consolidated with a separate action filed by PUSC (Commercial Utility Consultants and Public Utility Service Corp. v. Pennsylvania Power & Light Co., Civ. Action No. 99-09799 (the Chester County Action)).  In the Chester County Action, the Complainants alleged a claim against PP&L, Inc. (now known as PPL Electric Utilities Corporation) for tortuous interference with existing contractual relationships between the Complainants and certain PPL customers.  The Complainants based their claim upon the following: (1) PPL’s calculation of customer interruptible load on its system; (2) the restoration of previous economic development credits to customers who left interruptible service; and (3) PPL’s agreement to terminate an interruptible service contract at the request of a customer whose industrial operations were inconsistent with interruptible service.  



The Complainants indicated that they intended to show that PPL violated its tariff and/or the Public Utility Code (Code), 66 Pa. C.S. §§ 101 et seq.  In response, PPL asserted that this Commission has primary jurisdiction over these issues.  With the encouragement of the Chester County Court, the Parties entered into a stipulation on January 23, 2001, agreeing to refer certain issues to the Commission for determination pursuant to the doctrine of primary jurisdiction.  By Order entered on January 24, 2001, the Honorable Katherine B.L. Platt stayed all proceedings in the Chester County Action and referred the following issues to the Commission for determination: 


1.
Under PPL’s interruptible rates, was PPL required to calculate the 500 MW cap as (a) the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power, or (b) as the total of each customer’s maximum monthly demand during the previous 12 month period less the customer’s contract Firm Power?


2.
Whether PPL was authorized by tariff and/or applicable law to offer customers the restoration of EDI-3 benefits in accordance with the customer’s original base year period if the customer agreed to discontinue service under the Optional Interruptible Provisions of LP-4 and LP-5? 


3.
Under PPL’s Industrial Development Initiatives Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, was PPL authorized to use another base period in applying the Rider? 


4.
Whether PPL was permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses? 


5.
Where the language of PPL’s LP-5 tariff states that interruptible service contracts are to be for a period of one year, may PPL and a customer privately agree to limit the term of the interruptible service contract to 6 months? 

(Complainant Ex. C-1).  



Paragraph 2 of the Order and Stipulation provided that “[a]fter a certified copy of the record is transferred to the PUC by the Prothonotary’s office, plaintiffs shall take appropriate action in order to move the foregoing issues before the PUC for determination.”  The Prothonotary’s Office of the Chester County Court forwarded a certified copy of the record to the Commission on or about April 13, 2001; however, the Complainants did not take any action before this Commission until March 19, 2002.  CUC then filed a Complaint which presented the five issues referred by Judge Platt to this Commission for determination.  PPL filed its Answer thereto on April 10, 2002.    



Evidentiary hearings were held before ALJ Cocheres on December 17-18, 2002.
  The proceedings generated a transcript of 348 pages.  The Parties filed Main Briefs on February 11, 2003, and Reply Briefs on February 26, 2003.  The record was closed on February 26, 2003.  By Initial Decision issued June 30, 2004, ALJ Cocheres ruled in the Complainants’ favor on all counts except the issue of Economic Development Initiatives Rider-3 benefits.  Exceptions and Reply Exceptions were filed as noted above.
  

DISCUSSION TC "DISCUSSION" \f C \l "1" 


Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 

785, 794 (Pa. Cmwlth. 2001); University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

Primary Jurisdiction TC "Primary Jurisdiction" \f C \l "2" 


Before we consider the substantive issues of the case, a brief discussion of primary jurisdiction is warranted.  This Commission has extensive statutory responsibility for ensuring the adequacy, efficiency, safety, and reasonableness of public utility services.  66 Pa. C.S. § 1501.  The courts of common pleas have traditionally retained original jurisdiction to entertain suits for damages against public utilities such as the tort claim filed by the Complainants herein.  “Primary jurisdiction applies where a claim is originally cognizable in the courts, [but] enforcement of the claim requires resolution of issues which, under a regulatory scheme, have been placed within the special competence of an administrative body”.  MCI v. Teleconcepts, 71 F.3d 1086 (3rd Cir. 1995) (citation omitted).    



This doctrine, which was developed to accommodate the role of the court with that of the agency “is not simply a polite gesture of deference to the agency seeking an advisory opinion wherein the court is free to ignore the agency's determination.”  Elkins v. Bell Telephone Co., 491 Pa. 123, 133, 420 A.2d 371, 376 (1977); see also Vertis Group v. Pa. PUC, 840 A.2d 390 (Pa. Cmwlth. 2003).  “Rather, once the court properly refers a matter or a specific issue to the agency, that agency's determination is binding upon the court and the parties (subject, of course, to appellate review through normal channels), and is not subject to collateral attack in the pending court proceeding.”  Id.  Once we have determined the issues within our jurisdiction, we will relinquish primary jurisdiction to the Chester County Court of Common Pleas so that the stayed civil litigation may continue.  

Tariff Construction TC "Tariff Construction" \f C \l "2" 


Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  C & D Technologies, Inc. v. Pennsylvania Power & Light Co., 2005 Pa. PUC LEXIS 1 *18, C-00992119 et al. (February 4, 2005); Zucker v. Pa. PUC, 401 A.2d 1377 (Pa. Cmwlth. 1979); Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996); Kossman v. Pa. PUC, 694 A.2d 1147, 1151 (Pa. Cmwlth. 1997).  Therefore, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Brockway Glass Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).  



The Court in Reynolds Disposal Co. v. Pa. PUC, 468 A.2d 1179 (Pa. Cmwlth. 1983) held that in evaluating the tariffs filed with it, the Commission may determine their reasonableness, fairness, and consistency with established policy.  However, the Court went on to state that, “[t]his is simply not a case in which the PUC has rejected the plain meaning of a rule as being unreasonable.  Rather, the rule in question contained ambiguous language which conveyed no clear, literal meaning; the rule was susceptible of a number of interpretations.”  Id. at 1183.  

A.
500 MW CAP TC "500 MW CAP" \f C \l "1" 


The first issue referred to this Commission by the Chester County Court reads, as follows:  


(A)  Under PPL’s interruptible rates, was PPL required to calculate the 500 MW cap as (a) the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power, or (b) as the total of each customer’s maximum monthly demand during the previous 12 month period less the customer’s contract Firm Power?

(Stipulation at 2; I.D. at 10).


1.
Parties’ Positions TC "Parties’ Positions" \f C \l "2" 


a.
CUC‑PUSC TC "CUC‑PUSC" \f C \l "3" 


As a preliminary matter, CUC‑PUSC noted that the contested rate in this issue was eliminated in the restructuring proceeding and was no longer in effect.  CUC‑PUSC argued that the proper application of this rate was to calculate the 500 MW cap as the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s Firm Power.  CUC‑PUSC believed that language of the tariff was not ambiguous and required little effort to ascertain the appropriate meaning.  (CUC‑PUSC M.B. at 5; I.D. at 10).



Anticipating that PPL would claim the language was ambiguous, CUC‑PUSC reviewed the history of the rate briefly.  CUC‑PUSC explained that, in the Company’s 1994 base rate case, PPL sought to include a 500 MW cap on the amount of interruptible power that was available to customers served under Rate Schedules LP-4, LP-5, LP-6, IS-1 and Interruptible Service by Agreement.  The Company described its method of calculation as:
For the purpose of determining this amount, interruptible power is the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power level.

(Tr. at 59; Exh. C-2). (Emphasis supplied by CUC‑PUSC.)  The terminology “Maximum On‑peak Demand” was also specifically defined as:  
Maximum On-peak Demand is the average number of kilowatts supplied during the 15 minute period of maximum use during the On-peak Hours of the current billing period.

(Tr. at 63-65; Exh. C-2).  CUC‑PUSC explained that PPL provided similar descriptions in at least two other parts of its base rate presentation.  Ultimately, this Commission approved the requested changes to the tariff, and the Company filed a tariff supplement which contained the disputed language.  Thereafter, CUC‑PUSC asserted that PPL attempted to implement the tariff in a variety of ways which did not conform to the tariff language.  (CUC‑PUSC M.B. at 6-8).  Citing Section 1303 of the Code, CUC‑PUSC posited that the tariff should be interpreted in accordance with its plain and unambiguous meaning.
  (CUC‑PUSC M.B. at 8-10; I.D. at 11).



b.
PPL TC "PPL" \f C \l "3" 


PPL set forth the following disputed tariff language:

The Company will not enter into new contracts for interruptible power if the amount of interruptible power from all customers served under Rate Schedules IS-1, IS-P, IS-T, PR-2, the Competitive Rate Rider, and Interruptible Service by Agreement exceeds a total of 500 MW.  For the purpose of determining this amount, interruptible power is the twelve month average of each customer’s monthly Maximum On-Peak Demand less the customer’s contract Firm Power level.

(PPL Exh. DAK-1 at 8) (emphasis added by PPL).  According to PPL the purpose of the 500 MW cap was to obtain 300 to 350 MW of coincident interruptible load during system peak periods.  The Company argued that its application of the cap was consistent with the tariff.  In the alternative, the Company asserted that, if the Commission disagreed with the methodology used by PPL, the Company should be permitted to use its twelve month rolling average as opposed to the calculation advocated by CUC‑PUSC.  (PPL M.B. at 17-18; I.D. at 12).  



PPL argued that the policy and nature of interruptible service and the purpose of the 500 MW cap were all relevant to the issue of interpreting the tariff language.  In its 1994 base rate case, PPL sought to limit the availability of interruptible service because the service had resulted in a revenue loss to the Company – particularly when compared to the retail price of non-interruptible service.  PPL stated that the Commission agreed that the Company’s interruptible service was harming the Company and the customers in the other rate classes.  Ultimately, the Commission approved the 500 MW cap.  The Company had determined that a cap larger than 500 MW would undermine interruptible load as a load management tool and cause further revenue erosion.  (PPL M.B. at 18-21; I.D. at 12-13).



With that understanding of the purpose and history of interruptible service, PPL asserted that its interpretation and application were entirely consistent with the tariff language.  The Company described its calculation, as follows:

In performing the customer load calculation using what Mr. Krall described as “the annual peak demand method,” see PPL Ex. DAK-1, at 14, Mr. Kushma explained that PPL Electric calculated customer interruptible load by ascertaining each customer’s highest Maximum On-Peak Demand, which is itself an average, for the twelve-month period ending in September of each year (i.e., the anniversary date of the adoption of the 500 MW cap language).  PPL Ex. EAK-1, at 3.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure to determine the interruptible load associated with that customer.  Id.  The total for all customers was PPL Electric’s total interruptible load.  Id.  See also Tr. 283-291 (Kushma).

(I.D. at 13).  In other words, PPL used one data point for a twelve month period minus the customer’s Firm Power Level to determine that customer’s interruptible load.



PPL also described a second application format which was conceptually the same as the annual peak demand method described above, with the addition of the twelve month rolling average calculation.  Although PPL performed this calculation for some period after the Commission approval of the 500 MW cap, the calculation method was never fully implemented because of the difficulties in administering that approach. (I.D. at 14).



PPL contended that the definition of “Maximum On-peak Demand” in the tariff limited itself to application for monthly billing purposes and not the calculation of interruptible power.  Instead, the Company selected the highest average number of kilowatts during the fifteen minute period of maximum use from a twelve month period without regard to a monthly billing period.  PPL believed that the fact the Maximum On-peak Demand was itself an average was sufficient to satisfy the tariff reference to using a “twelve month average.”  (I.D. at 14-15).



PPL disputed the CUC‑PUSC assertion that the tariff language was sufficiently clear and, therefore, the Commission was not required to consider the policy and reasons behind it.  (PPL R.B. at 6-9; I.D. at 17).  


2.
ALJ Analysis TC "ALJ Analysis" \f C \l "2" 


ALJ Cocheres found that the tariff language answers the Common Pleas Court’s question of whether PPL was required to use a twelve month average methodology or a customer twelve month total methodology in calculating the 500 MW cap for the interruptible customer class fairly easily.  According to the ALJ, the tariff language required PPL to use a twelve month average methodology because the tariff language specified a “twelve month average.”  (I.D. at 18).  The ALJ reasoned that the word “total” does not appear in the tariff and the words “twelve month average” appear in both the tariff and the Court’s question.  (Id.).  Therefore the ALJ found the answer to be that PPL was required to use a twelve month average of each customer’s Maximum On-peak Demand.  



The ALJ reviewed the following testimony of PPL’s witnesses regarding the actual methodology used by PPL to implement the tariff language:

Although PPL Electric relied primarily on the annual peak demand method which did not include a rolling 12-month average calculation, customers benefited from this methodology because the effect of not averaging the customer interruptible load calculations over a twelve month period permitted more customers onto PPL Electric’s interruptible service rates.
(PPL Exh. DAK-1 at 14; PPL St. 1) (emphasis added.).  

Under the first calculation method, PPL Electric calculated customer interruptible load by ascertaining each customer’s highest Maximum On-Peak Demand for the twelve month period ending September 1995 and 1996.  Maximum On-Peak Demand is the average number of kilowatts supplied during the 15 minute period of maximum use during on-peak hours of the billing period.  PPL Electric then subtracted the customer’s Firm Power Level from the highest Maximum On-Peak Demand figure to determine the interruptible load associated with that customer.  The total for all customers was PPL Electric’s total interruptible load.

(PPL Exh. EAK-1 at 2; PPL St. 3) (emphasis added).  In order to clarify his understanding of the Company’s actual implementation of the tariff language, the ALJ and PPL witness, Mr. Kushma had the following colloquy:

JUDGE COCHERES:  But I just want to make sure I understand the first 



round of the calculation.

THE WITNESS:         The first round –

JUDGE COCHERES:  I mean the first methodology.

THE WITNESS:         The first methodology did not have an averaging of 



any subset of numbers.

JUDGE COCHERES:  You would have just added your total customers’ –

THE WITNESS:          Yes.

JUDGE COCHERES:--peaks up because basically you only had one per 



customer.

THE WITNESS:           Yes.

(Tr. at 290-291) (emphasis added).  A third PPL witness, Mr. Kasper, testified that, when the tariff language at issue was proposed in the 1995 base rate case, he was the witness for the Company.  His base rate testimony explained that PPL intended to use a twenty-three month rolling average to implement the tariff.  He continued that, after the tariff was approved, PPL abandoned the rolling average methodology because it was too difficult to administer.  (Tr. at 70-74; I.D. at 19-20).  The ALJ concluded that even though the tariff language specified that the Company was required to use a twelve month average, the witnesses testified that PPL used a twelve month total methodology.  (I.D. at 20).  Based on the evidence produced by the Company’s witnesses, the ALJ found that PPL did not comply with its tariff.    


The ALJ discussed PPL’s claim that CUC-PUSC misinterpreted the words “Maximum On-peak Demand” which were included in the disputed tariff language.  (I.D. at 23-24).  CUC-PUSC derived its understanding of those words from the definition of “Maximum On-peak Demand” which appeared on the same tariff page as the disputed language.  (Tr. at 276-278).  The Company argued that the definition was limited to monthly billing periods and not applicable to the calculation of the 500 MW cap.  The methodology actually used by the Company did not involve an average of monthly Maximum On-peak Demand figures, rather, PPL used only the single highest Maximum On-peak Demand for each customer for a given twelve month period.  (Tr. at 286-291; I.D. at 23).



ALJ Cocheres agreed with Complainants that the tariff language is not ambiguous and found that CUC-PUSC’s interpretation comports with the plain meaning of the disputed phraseology.  (I.D. at 30).  The ALJ determined that the failure of PPL to properly implement the tariff language was a violation of 66 Pa. Code § 1303.  


3.
Exceptions TC "Exceptions" \f C \l "2" 


In its Exceptions, PPL asserts that the ALJ’s failure to consider the question of whether CUC-PUSC’s methodology would be contrary to the public interest was in error.  Additionally, PPL believes that the ALJ erred by concluding that only if the tariff language in question were ambiguous, should the issues of excess interruptible load, the masking of actual interruptible peaks, and the erosion of overall revenues to PPL, be considered.  Finally, PPL believes that the ALJ failed to determine if the interpretation of the tariff language by PPL was consistent with the nature and purpose of the 500 MW cap.  (Exc. at 12-13).



In Reply, CUC-PUSC rejoins that it would be improper for the Commission to consider extraneous information to construe unambiguous tariff language.  (R. Exc. at 14).  


4.
Disposition TC "Disposition" \f C \l "2" 


Based upon our review of the record, Post-Hearing and Reply Briefs, the ALJ’s Initial Decision, Exceptions and Reply Exceptions, we shall adopt the recommendation of the ALJ.  We concur with his analysis and rationale which clearly support the conclusion that the tariff language at issue is not ambiguous.  As such, consistent with Reynolds Disposal Co. v. Pa. PUC, we have no reason to utilize PPL’s arguments regarding its “actual” intent to keep interruptible load at 300-350 MW.  The fact that the methodology actually used by PPL did not employ an “average of monthly” Maximum On-Peak Demand data represents an explicit departure from the approved tariff language.  PPL’s Exceptions on this issue are denied.  

B.
IDI RIDER TC "IDI RIDER" \f C \l "1" 


The third issue referred to the Commission by the Chester County Court reads, as follows:


(C)  Under PPL’s Industrial Development Initiatives [IDI] Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, was PPL authorized to use another base period in applying the Rider?

(Stipulation at 2-3).



The disputed language in this tariff read as follows:


1.
Base Period – For customers entering the program on or after the effective date of this rider, the base period is the twelve months ended December 31, 1991.  If billing history is unavailable for the twelve months ended December 31, 1991, the base period will be the first full twelve months of billing.  If less than twelve months of billing history is available, the Company will determine a base period prior to application of the rider. If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern, the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.
(Exh. C-11. Supplement No. 34, Pa. P.U.C. No. 200, Original Page No. 19D and PPL Exh. DAK-1 at 20 and Attachment 7 at 19D.    


1.
Parties’ Positions TC "Parties’ Positions" \f C \l "1" 


a.
CUC-PUSC TC "CUC-PUSC" \f C \l "3" 


The Complainants argued that the language plainly established the default base year as ending December 31, 1991.  (CUC-PUSC M.B. at 12).  According to the Complainants, there are three exceptions to using the default base year:  (1) where billing history is unavailable for the twelve months prior to December 31, 1991, then the first twelve months of billing are used; (2) where less than twelve months of billing information is available, PPL had the discretion to determine the base period; and (3) where usage during any billing month of the base period is not representative of the customer’s normal usage pattern, then PPL had the discretion to change the data for the base period.  (CUC‑PUSC M.B. at 12-13).  



The Complainants stated that the tariff failed to define what kind of abnormal usage pattern, during which twelve month time period, would be sufficient to trigger the exercise of the Company’s discretion to use a base year other than the year ending December 31, 1991.  (CUC-PUSC M.B. at 13).  The Complainants contended that any ambiguity in the tariff should be construed against PPL because it drafted the language.  (Id.).  CUC-PUSC asserted that the language required the Company to use the twelve month period ending December 31, 1991, as the base period, unless that period was not representative of usage at that time.  (CUC‑PUSC M.B. at 13-14).



b.
PPL TC "PPL" \f C \l "3" 


PPL argues that CUC-PUSC ignores the intent of the IDI Rider which was “an incentive rate billing option to existing and new industrial customers to encourage economic development in the Company’s service area.”  (PPL Ex. DAK-1, Att. 7 at 19D).    PPL explained that (1) the IDI Rider is not available to interruptible customers; and (2) existing customers wanting the rate had to sign contracts agreeing to increase production or physically expand the plant.  (PPL M.B. at 34-35).  PPL further explained that the IDI Rider rate benefit was calculated based upon the difference between current electric usage and a Company selected base year.  (PPL M.B. at 35, PPL Ex. DAK-1 at 20).  PPL opined that it would want the base year that was most representative of operations prior to the addition or expansion.  (PPL M.B. at 35; Tr. at 321).  According to PPL, the Complainants would obligate PPL to discount electrical usage above a customer’s 1991 usage even if the customer had previously expanded or increased production after 1991 without seeking a discount as the incentive to do so.  (PPL R.B. at 14).  “Thus, under CUC-PUSC’s interpretation, a customer applying for and receiving IDI benefits in 2003 would receive discounts off of all future electric load above its electric usage in 1991, thereby receiving benefits for all expansions and production increases since 1991.”  (Id.).     

2.
ALJ Analysis TC "ALJ Analysis" \f C \l "2" 


ALJ Cocheres’ answer to the Court’s question was “no.”  The ALJ determined that a careful reading of the disputed language revealed no ambiguity which required in depth analysis of the drafter’s intent.  (I.D. at 35).  The ALJ’s analysis of the subject tariff provision is instructive:  


I find it easier to understand the tariff if the reader looks at the tariff in steps.  The first step is to look at the first sentence of the tariff which read, as follows:

For customers entering the program on or after the effective date of this rider, the base period is the twelve months ended December 31, 1991.  


Exh. C-11. Supplement No. 34, Pa. P.U.C. No. 200, Original Page No. 19D and PPL Exh. DAK-1 at 20 and Attachment 7 at 19D.  I interpret this sentence as creating a “base period” for each industrial customer which was in business (and taking service from PPL) starting on or before January 1, 1991 and continued to be in business on or after the effective date of the rider.  This sentence identified the default base period for the existing customers.  In other words, the general base period was calendar year 1991.


There are two exceptions to this rule for general base period designation.  The first exception (and second step) is found in the second sentence of the tariff which read, as follows:  

If billing history is unavailable for the twelve months ended December 31, 1991, the base period will be the first full twelve months of billing.  

Id.  I read the first exception as being designed to include those industrial customers which did not start operations until after January 1, 1991 and had twelve months of billing history.  For these customers, their “base period” was their first full twelve months of billing, eg. June 1, 1991 through May 31, 1992. This exception and the general base period customers included all industrial customers which had more than twelve months of billing history at the time they applied for service under the IDI Rider.


The second exception (and third step) is found in the third sentence of the tariff which read, as follows:

If less than twelve months of billing history is available, the Company will determine a base period prior to application of the rider.

Id.  I read the second exception as being designed to include those industrial customers which did not have twelve months of service from PPL at the time the customer requested service under this rider.  In this instance, the Company had the discretion to choose a “base period” for the customer.  The first three sentences taken together define the one, and only one, base period for each industrial customer.


The tariff language concluded with the fourth sentence (and final step) which is the subject of the dispute.  It read, as follows:

If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern, the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.

Id.  The last sentence does not deal with the subject of creating a new “base period” for the customer.  This sentence does not give PPL the right to create a base period for the customer.  It concerns the Company’s perception of the customer’s “expected normal usage pattern” in the already designated “base period.”  Instead, it gives the Company the right to tinker with the data in a given month or months of the existing base period.    

(I.D. at 35-37).



ALJ Cocheres went on to find that based on PPL’s witnesses’ testimony regarding the administration of the tariff, PPL violated the terms of the tariff and 66 Pa. C.S. § 1303.  (I.D. at 41).   


3.
Exceptions TC "Exceptions" \f C \l "2"  



PPL argues that the ALJ’s interpretation of the tariff and the finding that PPL violated the Code are erroneous.  PPL restates its argument that the IDI Rider was meant to encourage economic development by providing energy credits to industrial customers who promise to expand production or industrial plant in PPL’s service territory.  (Exc. at 17).  PPL points to its 1995 base rate case where the Commission explained the IDI Rider as follows:  

H. Economic Development Credits (EDI/IDI)

Since 1987, the Company has offered to its industrial customers a series of economic development initiatives ("EDI") and industrial Development initiatives ("IDI"). EDI was made available in 1987 and IDI was implemented in 1992. To receive EDI credits, customers must have signed contracts agreeing to expand production or expand physical facilities. The program provides credits of 1 cent per kWh and $2 per kWh to encourage the expansion of use of existing commercial. Under the program, credits were only provided to customers who were able to submit data demonstrating an intent to expand physical plant and add production capacity. Absent such a showing, EDI/IDI credits were not made available to the customers.

Pa. PUC v. Pennsylvania Power & Light Co., Docket Nos. R-00943271C001-C0145, 85 Pa. PUC 306, 336-337, 1995 Pa. PUC LEXIS 189 (September 27, 1995).  



The Complainants reply by stating that the tariff language is unambiguous regarding PPL’s lack of authority to set aside the 1991 base year numbers unless those numbers were unrepresentative of the customer’s usage in 1991.  (R. Exc. at 17).  


4.
Disposition TC "Disposition" \f C \l "2" 


The Court’s question to this Commission was whether, under the IDI Rider, if a customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, was PPL authorized to use another base period in applying the Rider.  Our review of the plain language of the tariff compels us to answer in the negative.  “If, in the opinion of the Company, usage during any billing month(s) of the base period is not representative of the customer’s expected normal usage pattern, the Company may change the base period Billing KW and kilowatt-hours to reflect normal usage.”  (Supplement No. 34, Pa. P.U.C. No. 200, Original Page No. 19D).  PPL’s arguments to the contrary regarding the purpose of the IDI Rider are undeniably persuasive.
  Be that as it may, we would first have to agree with PPL that the tariff provision is ambiguous, before we could begin to ponder the intent of the tariff provision.   



The tariff provision at issue is clear.  If PPL wanted the remedy for an unrepresentative usage pattern to be that the Company could choose another base year, it could easily have written/revised the tariff to reflect such a remedy.  The remedy as written allows PPL to change the billing KW and the kilowatt-hours to normalize usage.  As stated by ALJ Cocheres, “[t]he witnesses may be correct that the intention was only to 
recognize increased production or increased plant size after the customers applied for the IDI Rider rate.  Unfortunately, the tariff was not written in that manner or approved by the Commission in that format.”  (R.D. at 41).  Upon review of the proper application of the tariff, we conclude that PPL’s position is contrary to the plain language of the tariff.  PPL’s Exception that the ALJ's interpretation of the tariff was erroneous is, therefore, denied.  



In its Exceptions, PPL further argued that the ALJ erred in finding that PPL violated Section 1303 of the Code with regard to its application of the IDI Rider.  We note that the Complainants did not identify any customer for which PPL used the wrong base period.  Without such an identification, much less any corresponding substantiating evidence, we must reject the ALJ’s determination that PPL violated 66 Pa. C.S. § 1303 with regard to its application of the IDI Rider.  PPL’s Exception on this issue is, therefore, granted.
   C.
Market Support to Affiliates TC "Market Support to Affiliates" \f C \l "1" 


PPL Spectrum (Spectrum) is an unregulated affiliate of PPL which provides energy-related project development and consulting services focused on large industrial and commercial customers.  (PPL M.B. at 38; PPL Exh. JKS-1 at 3).  In December 1995, PPL Spectrum and Utility Management Consultants, Inc. (UMC) entered into a joint venture agreement for the purpose of providing audit services to assist companies to obtain sales tax exemptions and tax credits relating to the use of electrical energy in manufacturing processes.  (Id.)  At the time of the joint venture, UMC was an unrelated company providing energy services consulting and information management.  (Id.)

The fourth issue referred to the Commission addresses the relationship between PPL, Spectrum, and UMC.  The Court of Common Pleas framed the question as follows:

Whether PPL was permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses?  


1.
Position of Parties TC "Position of Parties" \f C \l "2" 


a.
CUC-PUSC TC "CUC-PUSC" \f C \l "3" 


CUC-PUSC posited that PPL actively marketed to Spectrum and UMC and sought to discriminate against the Complainants.  (CUC-PUSC M.B. at 14).  CUC-PUSC alleged that PPL’s regulated employees obtained information in their regulated business which they shared with Spectrum and/or UMC.  (Id.). CUC‑PUSC explained that the employees would analyze data from the Company’s industrial customers on the regulated side and steer those with potential to its non-regulated affiliate, Spectrum.  (CUC-PUSC M.B. at 15).  The Complainants disputed the Company assertion that no customer information was released to an affiliate without having a customer release first.  CUC‑PUSC alleged that this conduct violated Sections 1304 and 1502 of the Code.  (CUC‑PUSC R.B. at 11-12).
  

b.
PPL TC "PPL" \f C \l "3" 


PPL averred that it instituted a program which did not allow access to 
customer information absent the customer’s release, limited the role of the account managers, and to the extent PPL regulated-entity employees performed any work related to Spectrum, billed that time to Spectrum.  (PPL M.B. 38).  The Company argued that CUC-PUSC had failed to satisfy their burden of proving that customer information was 
shared with the affiliate without a release.  PPL also argued that the Complainants failed to challenge the Company position that time spent marketing Spectrum services was billed to Spectrum.  The Company asserted that there was no evidence of discrimination against CUC-PUSC’s customers or anyone else.  PPL contended that there was not a violation of the Code.  (PPL M. B. at 40-41).  PPL explained that the service provided by Spectrum was tax advice, not utility service, and was outside of the purview of the Code.  (PPL R.B. at 17-20).


2.
ALJ Analysis TC "ALJ Analysis" \f C \l "2" 


ALJ Cocheres concluded that the answer to the Courts question is “No.”  (I.D. at 44).  The ALJ further concluded that, to the extent that PPL used its account managers or executives to identify potential business opportunities for services from its non‑regulated affiliates, the Company is violating 66 Pa. C.S. § 1502.  (Id.).  ALJ Cocheres rejected the Complainants’ argument that PPL’s conduct violated 66 Pa. C.S. § 1304 because Section 1304 concerns “rates” and not “services” which are within the purview of Section 1502.  (Id.).  The ALJ explained his decision that PPL was not allowed to provide marketing support and customer information to its non-regulated affiliates when such information was not made available to other utility consulting companies in the following discussion:    

Subsequent to the presentation on the record of the 1996 Plan by the Complainants, the Company witnesses explained that the 1996 plan was not put into operation.  Mr. Steckel, a former PPL employee and current Spectrum employee, testified that the 1996 meeting occurred while Spectrum and UMC were trying to decide how to market the service.  Tr. 245.  He explained that the 1996 presentation was not implemented, as follows:

Q.
Was the business strategy set forth in the May,’96 Power Point presentation actually implemented?

A.
No, it was not.

Q.
Why not?

A.
It was decided after review by our management, both PPL and Spectrum’s management and upon advice of our office of general counsel that the mechanism that was being proposed here was not a good idea, basically, and that some changes to the program should be made prior to implementation.

Q.
And specifically what changes?

A.
Well, there were three main changes.  The first was it was recommended that the program not rely on any PP&L electric utility customer information as part of the marketing or sales process.

The second change was that the account manager’s role was to be limited to really an introduction to interested customers and kind of a customer relationship sort of role, and all the work and the sales and that sort of stuff was to be done by Spectrum and UMC personnel.

And the third was to make sure that the PP&L people involved were aware that they should be charging their time to cost collecting numbers that were billed to Spectrum to their efforts as provided under the services agreement that was in place between the affiliates.

Tr. 245-246.  Mr. Steckel also testified that Spectrum used a prospect list to identify customers using a database which it bought from Dun and Bradstreet.  Tr. 247.  According to Mr. Steckel, the modified sales plan (1997 Plan) was launched at a meeting with PPL account managers on April 1, 1997.  Tr. 243.  He continued that only after the customer signed an agreement for services from Spectrum was customer billing and usage data released to Spectrum upon specific written approval from the customer.  Tr. 248.  Upon cross-examination, he described the role of the account managers, as follows:

Q.
Do you know whether, between December of ’95 and March of ’97, PP&L regulated employees were providing the types of marketing support and so forth that Mr. Anthony testified occurred in his deposition or in this trial earlier today?

A.
That support was provided starting in April of 1997.

Q.
Did you hear Mr. Anthony’s testimony?

A.
Yes, I did.

Tr. 251-252.  Mr. Steckel finished his description of the 1997 Plan by testifying that, “Certain customers were added as prospects, okay, and identified as such by PP&L account reps.” Tr. 259.


Having closely reviewed the evidence and compared it to the Public Utility Code (66 Pa. C.S. § 1502), I find that both the 1996 Plan and the 1997 Plan violated Section 1502 of the Code.  The crucial flaw in both plans was the involvement of the account managers.  The statute, quoted above, prohibits providing “unreasonable advantage” in “service” to any “corporation.”  The definition of “service,” also quoted above, is applicable in the broadest sense.  In this instance, the account managers have acquired confidential knowledge of their customers’ billing and usage data as part of their duties for the regulated Company.  After acquiring this information, they used it to benefit Spectrum and UMC (and no other energy consultants).  


Given the description of the account manager’s duties, the 1997 Plan crossed the line when Spectrum expected the managers to introduce the Spectrum employee to the targeted PPL customers.  I viewed this introduction as using the relationship established by the manager in his/her regulated duties as a springboard to add credibility to the unknown, non-regulated, affiliated Spectrum employee.  I find that this action is an unreasonable advantage granted to Spectrum (and UMC) that was not available to any other energy consultant, like CUC-PUSC.  It is no defense that the account managers charged their time to Spectrum when working on Spectrum projects because they were still using goodwill acquired as part of their regulated duties.


Mr. Steckel’s testimony demonstrated that the actual operation of the 1997 Plan contradicted his description of how the plan was intended to operate.  More specifically, he testified that the first change made to the 1996 Plan was “that the program not rely on any PP&L electric utility customer information as part of the marketing or sales process.”  Tr.  246 (quoted above).  However, he also testified on cross-examination that (starting in April 1997) the account managers supplemented the Dun and Bradstreet database by providing customers leads.  Tr. 251‑252 (quoted above) and 259.  It is no defense that the account managers charged their time to Spectrum when working on Spectrum projects because they were still using customer data acquired as part of their regulated duties.  Again, it was not simply the price of the account managers’ time which was at issue.  It was also the source of the knowledge they used in that time period.  


Indeed, there is a label which is applied to instances where knowledge (and/or goodwill) gained at the ratepayers’ expense is used to generate profit for a non-regulated affiliate.  It is “cross‑subsidization.”  Section 1502 makes cross-subsidization illegal.  66 Pa. C.S. § 1502.

(I.D. at 46-48).    


3.
Exceptions TC "Exceptions" \f C \l "2" 


PPL argues that the ALJ erred in concluding that it violated Section 1502 of the Code.  (Exc. at 20).  PPL posits that Section 1502 applies only to acts done in the performance of a utility’s duties under the Code and not to unregulated services.    According to PPL, the business at issue here was CUC-PUSC’s state tax counseling business, not public utility service.  (Exc. at 21).  PPL further argues that the relationship between it and its affiliates is governed by 66 Pa. C.S. § 2101 et seq. and not by 66 Pa. C.S. § 1502.  PPL avers that it operated in accordance with a Commission-approved affiliated interest agreement.  (PPL M.B. at 38-38, Exc. at 21).  PPL suggests that the ALJ’s decision would prohibit a regulated entity from ever working with an unregulated affiliate.  (Exc. at 22).  



The Complainants rejoin that ALJ Cocheres properly examined the record and concluded that PPL’s conduct was improper.  The Complainants contend that PPL’s transfer of customer information obtained during the performance of regulated duties to a non-regulated entity, while prohibiting the transfer of such information to other consulting businesses, was in violation of the Code.  (R. Exc. at 17-18).  


4.
Disposition TC "Disposition" \f C \l "2"       



We are not persuaded by PPL’s arguments regarding the applicability of Section 1502 of the Code to its dealings with its affiliates.  The word “service” is broadly defined in the Code, as follows:

   “Service.”
Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, . . .  in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, . . . .

66 Pa. C.S. § 102.  No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.   66 Pa. C.S. § 1502 (emphasis added).  As explained by the ALJ, PPL collected the customer information at issue while carrying out its duties under the Code.  “In this instance, the account managers have acquired confidential knowledge of their customers’ billing and usage data as a part of their duties for the regulated Company.  After acquiring this information, they used it to benefit Spectrum and UMC (and no other energy consultants).”  (I.D. at 47-48).  PPL’s actions clearly subject any other energy consulting business operating in PPL’s territory (other than its affiliate) to an unreasonable prejudice or disadvantage.  PPL’s Exceptions on this issue are denied.     

D.
Twelve-Month Contract TC "Twelve-Month Contract" \f C \l "1"   



Although their contract initially included a one year term, PPL and its customer, A&E Products, agreed to terminate the contract for service under LP-5 after six months, when the customer concluded that interruptible service was inconsistent with its operations.  (PPL Exh. DAK-1 at 22).  The last issue referred to this Commission by the Chester County Court is the following:


Where the language of PPL’s LP-5 tariff states that interruptible service contracts are to be for a period of one year, may PPL and a customer privately agree to limit the term of the interruptible service contract to 6 months?

(Stipulation at 3).    

1.
Positions of the Parties TC "Positions of the Parties" \f C \l "2" 


a.
CUC- PUSC TC "CUC- PUSC" \f C \l "3" 


The Complainants argued that the tariff specified that all contracts for service pursuant to Rate LP-5 were to be for a minimum one year period.  According to CUC-PUSC, 66 Pa. C.S. § 1303 required PPL to adhere to the one year minimum as set forth in the tariff.  The Complainants argued that PPL failed to present any justification for departing from the tariff requirements.  (CUC-PUSC M.B. at 16-18).


The Complainants denied PPL’s assertion that the Parties to the contract could reduce the one year term.  CUC-PUSC noted that the tariff and the Public Utility Code were restrictions which applied to the contract.  The Complainants acknowledged that PPL was required to give its customers the best rate possible under the Code, but denied that the statutory provision permitted the Company to ignore the one year minimum tariff restriction.  (CUC-PUSC R.B. at 12-14).



b.
PPL TC "PPL" \f C \l "3"   



The Company admitted that the tariff specified that it required a one year minimum contract with the customer.  (PPL M.B. at 42).  PPL explained that the purpose of the one year term was to protect the Company and its firm service customers from a customer seeking to obtain the benefits of reduced rates for interruptible service during months when interruptions were less likely, without incurring the risks of interruption that are substantially greater during peak months.  (Id.; PPL DAK-1 at 21).  PPL concluded that, in this instance, the customer was not trying to game the system and that both it and the customer would benefit from the customer’s return to firm service.  (PPL M.B. at 43).  PPL noted that the customer had already used the service through the summer peak.  (Id.).   



PPL emphasized that it demonstrated no preference where the customer was moved from a lower rate to a higher one.  (PPL R.B. at 17).  The Company asserted that even though the tariff required the parties to enter into a one year contract, nothing in the tariff or Code prevented the parties from mutually agreeing to terminate the contract.  (PPL M.B. at 43).  PPL argued that it had the duty to ensure that its customers received the proper rate for the energy service for which they qualified and did so.  The Company contended that it did not make sense to restrict its ability to mutually terminate a service which had the potential to be detrimental to the customer’s operations and would allow other customers to apply for interruptible service without exceeding the 500 MW cap.  (PPL M.B. at 44).    


2.
ALJ Analysis TC "ALJ Analysis" \f C \l "2" 


ALJ Cocheres concluded that the answer to the Court’s question is no.  (I.D. at 52).  The ALJ referenced the Parties’ agreement that the tariff required the contract period to be, “Not less than one year.”  (Id.; PPL St. 1, DAK-1 at 21; Att. 8 at 30D).  ALJ Cocheres noted that the contract parties are a sophisticated electric service company and its industrial customer.  The ALJ pointed out that the customer knew or should have known that, while the price of interruptible service was cheaper than firm service, interruptible service carried the risk of interruption and required a one year commitment.  (I.D. at 53-54).  Regarding PPL’s argument on reasonable preference, ALJ Cocheres stated:  

More specifically, Mr. Krall’s [PPL witness] testimony established that the entire class of interruptible customers was required to enter into one year service agreements and that for one of that class, the Company made an exception and allowed it to leave in less than one year.  To my way of thinking, allowing one exception is the epitome of granting an unreasonable preference to the customer, as well as discriminating against the remaining class members.  66 Pa. C.S. § 1304.        

(I.D. at 55; PPL St. 1, DAK-1 at 21-22).
  ALJ Cocheres noted that PPL has two usage peaks per year and the customer received the benefit of the summer peak lower rate and avoided the risk of interruption during the winter peak.  (I.D. at 54).    

3.
Exceptions TC "Exceptions" \f C \l "2" 


PPL argues that the ALJ erred in finding it in violation of 66 Pa. C.S. § 1303.  PPL states that it fully complied with its tariff by entering into a contract with a one year term and that it’s subsequent early termination was not prohibited by the tariff.  (Exc. at 14).  PPL argues that the ALJ’s treatment of its reasons for terminating the contract as irrelevant was contrary to PPL’s statutory obligations to provide its customer with the most advantageous rate pursuant 66 Pa. C.S. § 1501.  (Exc. at 15).  


4.
Disposition TC "Disposition" \f C \l "2"   



The Parties are in agreement that the tariff language in this instance is unambiguous regarding the one year contract term for LP-5.   PPL argues that the parties to an agreement may always rescind or abandon it.  (PPL M.B. at 43).  While an accurate statement of the law, PPL oversimplifies the issue.  “It is well settled in Pennsylvania that: Contracts for the service of utilities are presumed to have been made subject to the police power of the state . . . and it is beyond the power of the contracting parties to fix rates or provide for service permanently. . . . [T]he Public Utility Law supplant[s] any 
agreement in so far as rates are involved between the consumer and the utility.”  Brockway Glass, 437 A.2d 1067, 1070 (citations omitted).  



PPL’s argument is similar to the argument proffered by the petitioner in Brockway Glass.  There, the petitioner contended that 66 Pa. C.S. § 1303 required a customer, whose service requirements had changed subsequent to execution of a service agreement and who had given notice to the utility of the changed conditions, to have its future billings computed at the rate most advantageous to the customer's realigned service requirements.  (Id.).  In Brockway Glass, the petitioner user and a third party electricity supplier executed electric service agreements.  Later, the petitioner, following termination of certain operations, requested a new rate, as of that date.  The supplier considered itself bound by the one-year minimum notice provision of its filed tariff and, therefore, unable to effect a change in rate.  The Commonwealth Court affirmed the Commission’s decision to dismiss the petitioner's complaint, holding that the supplier was indeed bound by the one year minimum notice provision of its filed tariff and, therefore, was unable to effect a change in rate for the petitioner.  



Section 1303 of the Code specifically bars PPL from deviating from its approved tariff language.  Furthermore, as noted by the ALJ,  permitting PPL to change one interruptible customer’s contract term without allowing other similarly situated customers the opportunity to do so is prohibited by 66 Pa. C.S. § 1304.  PPL’s Exceptions on this issue are denied.  
Conclusion TC "Conclusion" \f C \l "1" 


Based upon our review of the record before us, and for the reasons discussed above, we will deny PPL’s Exceptions to the extent that they averred that the ALJ’s answers to the questions referred to the Commission under the doctrine of primary jurisdiction were erroneous.  We will grant PPL’s Exception to the ALJ’s determination that PPL violated 66 Pa. C.S. § 1303 with regard to its application of the IDI Rider.  Our grant of this specific Exception does not alter our determination that the ALJ otherwise correctly answered the questions referred to us by the Court of Common Pleas.  We will adopt the ALJ’s Initial Decision in all other respects; THEREFORE,  


IT IS ORDERED: 



1.
That the Exceptions filed by PPL Electric Utilities Corporation on July 20, 2004 are granted in part, and denied, in part consistent with this Opinion and Order.  


2.
That the June 30, 2004 Initial Decision of Administrative Law Judge Louis G. Cocheres is modified consistent with this Opinion and Order.  



3.
That, under PPL Electric Utilities Corporation’s interruptible rates, PPL was required to calculate the 500 MW cap as the twelve month average of each customer’s monthly Maximum On-peak Demand less the customer’s contract Firm Power and was not permitted to utilize the total of each customer’s maximum monthly demand during the previous twelve month period less the customer’s contract Firm Power.



4.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1303 of the Public Utility Code, 66 Pa. C.S. § 1303, in its calculation of the 500 MW cap for its interruptible customers and shall, henceforth, calculate the twelve month average for each customer in conformity with the directives contained in the Initial Decision.  



5.
That PPL Electric Utilities Corporation shall continue to offer customers, as authorized by tariff and/or applicable law, the restoration of Economic Development Initiatives Rider-3 benefits in accordance with the customers’ original base year period if the customers agreed to discontinue service under the Optional Interruptible Provisions of LP-4 and LP-5.



6.
That, under PPL Electric Utilities Corporation’s Industrial Development Initiatives Rider, if the customer’s usage during the twelve months ending December 31, 1991 was representative of the customer’s expected normal usage pattern during that time, PPL was not authorized to use another base period in applying the Rider.



7.
That PPL Electric Utilities Corporation was not permitted to provide marketing support and customer account information to the joint venture of PP&L Spectrum, Inc. and Utilities Management Consultants, Inc., which marketing support and information was not made available to other utility consulting companies and businesses.



8.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1502 of the Public Utility Code, 66 Pa. C.S. § 1502, by using and continuing to use the knowledge and goodwill gained in the regulated duties of its key account managers to cross subsidize and benefit PPL’s non-regulated affiliates.  



9.
That the language of PPL Electric Utilities Corporation’s LP-5 tariff states that interruptible service contracts are to be for a period of one year and precludes PPL and a customer from privately agreeing to limit the term of the interruptible service contract to six months.



10.
That PPL Electric Utilities Corporation, if it has not already done so, shall cease and desist from further violations of Section 1304 of the Public Utility Code, 66 Pa. C.S. § 1304, by refusing to enter into any agreement which has the effect of reducing the required one year period for interruptible service contracts under its LP-5 tariff.  



11.
That the primary jurisdiction of the Public Utility Commission is hereby relinquished.



12.
That, after the Secretary shall certify a copy of this Opinion and Order to the Prothonotary of the Court of Common Pleas of Chester County, the Parties shall take appropriate action to request an Administrative Conference with the Court.



13.
That the Secretary shall mark this case as closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 12, 2006
ORDER ENTERED:  January 17, 2006
� 	The following History is taken in large part from the Initial Decision pages 1-3.  


� 	The Complainants served direct written testimony of one witness on October 31, 2002, but chose not to introduce that testimony into the record and did not produce any of their own witnesses for cross-examination by PPL.  Instead, the Complainants called four current and former employees of PPL (one of whom now works for an affiliate of PPL) on cross-examination and rested.  PPL presented the direct written and oral testimony of three current and former PPL employees (one of whom now works for an affiliate of PPL), who were then cross-examined by the Complainants.  


� 	The second question referred to us by the Court was whether PPL was authorized to offer customers restoration of economic development initiatives rider (EDI-3) benefits according to the customer’s original base year period if the customer agreed to discontinue service under LP-4 and LP-5.  (Stipulation at 2).  ALJ Cocheres concluded that because the Complainants conceded that PPL’s position was correct, no further findings were needed to resolve the issue.  (I.D. at 31-32).  Accordingly, the ALJ answered the court’s question in the affirmative.  No Exceptions were filed by the Parties.  (I.D. at 32).    


� 	No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto. The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part. Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa. C.S. § 1303.


	� 	See United States Steel Corp. v. Pa. PUC, 850 A.2d 783, 790 n. 13 (Pa. Cmwlth. 2004) (holding that the fact that the Parties involved may have had a history of interpreting the tariff differently was of no legal relevance because a tariff must be applied consistent with its language and not according to any private understanding).  


� 	   No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  66 Pa. C.S. § 1304.  No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  66 Pa. C.S. § 1502.  


� 	No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage. No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.  66 Pa. C.S. § 1304.  
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