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  C-20042771
             v.

Equitable Gas Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions and Amended Exceptions of Karla Wood (Complainant) filed on August 2, 2005 and September 12, 2005, respectively, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, which was issued on June 16, 2005, in the above-captioned proceeding.
  On September 27, 2005, Equitable Gas Company (Equitable) filed Reply Exceptions.

History of the Proceeding



On April 5, 2004, the Complainant filed a Formal Complaint against Equitable wherein she alleged a billing dispute.  On May 28, 2004, Equitable filed an Answer and New Matter to the Complaint.  In its Answer, Equitable denied all of the allegations contained in the Complaint.  On June 15, 2004, Complainant filed a Reply to the Answer and New Matter.  On October 4, 2004, a hearing was held.  The Complainant participated at the hearing pro se and Equitable was represented by counsel.  During the October 4, 2004 hearing, the ALJ determined that start date of the time period involved in the Complaint should be January 27, 2003.  (Tr. at 30).  On November 9, 2004, the ALJ issued an Interim Order, which, inter alia, directed that the relevant period of time in the instant billing dispute complaint proceeding will be January 27, 2003 to the present.  On November 17, 2004, Complainant filed an Amended Complaint alleging improper billing.  On December 1, 2004, Equitable filed an Answer and New Matter to the Amended Complaint.  On December 13, 2004, Complainant filed a Reply to New Matter.  A further hearing was held on January 10, 2005. The Complainant participated at the hearing pro se and Equitable was represented by counsel.


On June 16, 2005, the ALJ issued an Initial Decision wherein he recom​mended that the Complaint be dismissed for the failure of the Complainant to satisfy her burden of proof.  As noted, the Complainant filed Exceptions and Amended Exceptions and Equitable filed Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made twenty-six Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


In his Initial Decision issued June 16, 2005, the ALJ summarized the Complainant’s position that Equitable improperly billed her for gas service between January 15, 2003 and October 3, 2003, because, according to Complainant, her gas service had been terminated by Equitable on January 15, 2003.  Both Parties agree that Equitable did terminate Complainant’s gas service on this date and that on January 17, 2003, the Commission’s Bureau of Consumer Services (BCS) issued its determination at BCS Case No. 1302064, which informed the Complainant that she would have to pay Equitable $500.00 to have her service restored.  The Complainant contends that Equitable did not restore her service until October 3, 2003, while Equitable submitted exhibits stating that service was restored to Complainant on January 29, 2003. (I.D. at 6).
In the Initial Decision, the ALJ found that the Complainant was a customer of Equitable beginning on January 29, 2003, until July 18, 2003, when her service was again terminated by Equitable for her failure to pay a bankruptcy security deposit.
  The ALJ further found that during this six month period, the Complainant was enrolled in Equitable’s Energy Assistance Plan (EAP), that she was billed the EAP monthly budget amount of $58.00 until termination of her service in July and that there is no evidence in the record that Equitable issued any bills to Complainant between July of 2003 and October of 2003.  Therefore, the ALJ dismissed Ms. Wood’s Complaint.
Exceptions to the ALJ’s Initial Decision were due on July 6, 2005. As noted, on July 11, 2005, the Complainant filed a Letter/Request seeking additional time to file her Exceptions as she was unable to fund the printing and mailing expense of a 35 page document.  The Commission has the discretion under the Code to grant waivers of our regulations and we have historically done that for the benefit of pro se Complainants.  Accordingly, we, hereby, grant the Complainant’s request for additional time to file her Exceptions.
The Complainant subsequently filed her Exceptions on August 2, 2005.  On September 12, 2005, the Complainant filed a Motion to Amend Exceptions (Motion).  In her Motion, the Complainant requests the inclusion of two recently received documents as supporting evidence for her position.  On September 13, 2005, Equitable filed a letter stating that it received the Complainant’s Motion but never received a copy of the Complainant’s original Exceptions.  The Complainant subsequently served a copy of her Exceptions on Equitable and Equitable filed Reply Exceptions on September 27, 2005.
In her Exceptions, the Complainant submitted a voluminous recapitulation of the same arguments which she submitted during the hearings.  The Complainant makes several allegations that she has been prejudiced by the ALJ in favor of Equitable.   The Complainant also provided detailed information concerning a separate unrelated case against Equitable in an attempt to bolster her argument.  Her Exceptions also attempt to submit additional exhibits that were not part of the record and to introduce a written statement from an alleged witness, who was not present at the hearing.  The ALJ had ruled during the hearing of January 10, 2005, that this piece of evidence was inadmissible. (Tr. at 50).
In reply to the Complainant’s Exceptions, Equitable criticizes the Complainant for filing late-filed Exceptions and for failing to serve it with a copy of those Exceptions.  Equitable points out that the Complainant’s Exceptions are not concise and, thus, are in violation of Section 5.533 of the Commission’s regulations at 52 Pa. Code §5.533.  Equitable also notes that the Complainant has a long history of non-payment of her gas bills from Equitable and was convicted of stealing gas at the residential location at issue, which conviction preceded this Complaint.  Equitable reiterates its position that the Complainant’s service was reinstated in January 2003, through a BCS proceeding in which the BCS authorized reinstatement with the payment of $500.00.  Equitable further notes that the Complainant contacted Equitable on January 30, 2003, to enroll in the EAP and that its records reflect that the EAP budget and the $500.00 in grants were applied to the Complainant’s invoices during this time period.  Equitable also states that the Complainant filed for bankruptcy in May of 2003, and served Equitable with notice and its records indicate that a new account was established on the date of the filing so that Equitable could track the post-bankruptcy service charges. (Equitable R. Exc. at 3-4).
Equitable contends that contrary to the Complainant’s position, it submitted multiple records that confirm the Complainant was receiving gas service from January 2003 through the July shut-off, including field reports, telephone logs and account statements.  Equitable opines that the Complainant’s contention that all of this evidence is fraudulent and fabricated must be rejected.  Equitable criticizes the Complainant for attempting to submit additional evidence with her Exceptions and for attempting to introduce a written statement from an alleged witness who was not at the hearing.  Equitable argues that all of this new evidence is improper and should be ignored by the Commission.  (Equitable         R. Exc. at 5).
Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  In addition, the exhibits attached to Complainant’s Exceptions are stricken as inadmissible extra-record evidence.  Furthermore, we shall deny the Complainant’s Motion to Amend Exceptions because it improperly attempts to include documents, which the Complainant received after the close of the record, as evidence in this proceeding.  In our opinion, the Complainant has failed to meet her burden of proof in this proceeding and her Exceptions are not supported by record evidence.  We agree with the opinion expressed by the ALJ in his Initial Decision that the Complainant’s testimony submitted in this proceeding is not credible.  In contrast, Equitable submitted credible record evidence which addressed each of the Complainant’s allegations.  Specifically, we find that the Complainant failed to produce proof that her natural gas service was not restored by Equitable in January of 2003, and that she was improperly billed for gas service by Equitable between January of 2003 and October of 2003.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions for failure to meet her burden of proof.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Robert P. Meehan in the above referenced proceeding is adopted.


2.
That the Exceptions of Karla Wood are denied.

3.
That the Motion to Amend Exceptions filed by Karla Wood is denied.



4.
That the Complaint of Karla Wood against Equitable Gas Company is dismissed.



5.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 1, 2005
ORDER ENTERED:  December 12, 2005
	�	We note that by letter dated July 6, 2005 (docketed July 11, 2005), the Complainant requested additional time to file Exceptions.  As discussed later in this Opinion and Order, we shall grant her request and consider the late-filed Exceptions.


	�	In light of the fact that the Complainant failed to serve Equitable a copy of her letter requesting additional time to file Exceptions, we shall also consider Equitable’s late-filed Reply Exceptions.


	�	In May of 2003, the Complainant filed a Voluntary Petition in Bankruptcy and listed Equitable as one of the creditors.
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