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HISTORY OF THE PROCEEDINGS


On April 1, 2005, Huong Ly t/a Huong’s Nail Salon (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent overbilled her for the months of December 2003 and January 2004 and February 2004.  She asked the Commission to direct the Respondent to reimburse her.


On July 11, 2005, the Respondent filed an answer to the complaint denying the material allegations.  It stated that it paid a field visit on March 24, 2004 to the Complainant’s shop, that it conducted a meter test during the visit and found the meter was working properly, and that the appliance review indicated the potential to use the service as billed.


On September 14, 2005, a hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of two witnesses and introduced three exhibits into the record.


On September 15, 2005 and October 3, 2005, I asked the Respondent to clarify the record by providing me with the Account Statement of Huong’s Nail Salon from October 2001 to September 2003, and by answering questions about the Complainant’s use of lighting and her water heater.  On September 22, 2005 and October 7, 2005, Counsel for the Respondent submitted this information.  The information will be marked, respectively, as PECO Exhibit 4 and PECO Exhibit 5 and will be admitted into the record.



The record was closed on October 14, 2005, a week after receipt of the Respondent’s letter of October 7, 2005.
FINDINGS OF FACT


1.
The Complainant is a commercial customer of the Respondent, taking service at 56 N. 9th Street, Philadelphia, PA.  The Complainant operates a nail salon at this address and she is the only operator (N.T. 3, 4, 10; PECO Exhibit 1).


2.
The appliances in the shop consist of an air conditioner, a foot massage (1,200 watts), a nail dryer (700 watts), lighting (there is a timer on the lights) (420 watts), a water heater (3,800 watts), a furnace fan (400 watts), and a vacuum (1,700 watts) (N.T. 11-13; PECO Exhibit 2).  


3.
The Complainant’s daily average use (DAU) between November 6, 2003 and December 8, 2003 was 20.8 Kwh.  Her DAU between December 8, 2003 and January 8, 2004 was 28.3 Kwh (N.T. 43-46; PECO Exhibit 1).  


4.
The Complainant’s DAU between November 7, 2002 and December 9, 2002 was 15.6 Kwh.  Her DAU between December 9, 2002 to January 9, 2002 was 11.1 Kwh (PECO Exhibit 4).  


5.
The Complainant’s DAU between November 7, 2001 and December 7, 2001 was 11.0 Kwh.  Her DAU between December 7, 2001 to January 9, 2002 was 14.5 Kwh (PECO Exhibit 4).  


6.
In January 2004, the Complainant took a vacation abroad from January 16, 2004 to February 20, 2004.
  No one operated the salon when she was away from home.  A timer was used to turn the lights on and off during sunsets and sunrises.


7.
The Complainant’s vacation roughly coincided with the billing cycle of January 8, 2004 and February 9, 2004.  The Respondent’s calculations of the Complainant’s DAU for this cycle was 37.3 Kwh (PECO Exhibit 1).   



8.
The total day length between January 16, 2004 and February 20, 2004 (36 days) was 369 hours and 5 minutes (Official Notice of the Old Farmer’s Almanac http://www.almanac.com; Appendix A).  


9.
The total night length between January 16, 2004 and February 20, 2004 (36 days) was 494 hours and 55 minutes ((4 hours x 36) – 369 hours, 5 minutes).  During this night length, the timer was used.


10.
During the 36 days of the Complainant’s vacation, her lighting (420 watts) consumed 207.86 Kwh (420/1000 x 494 + 420/1000 x 55/1000).  The DAU of her lights was 5.77 Kwh (207.86 Kwh/36) (PECO Exhibit 5).


11.
The Complainant’s DAU of her heating (water heater (3,600 watts) and furnace fan (400 watts)) was 13.9 Kwh (11.4 Kwh + 75 Kwh/30) (PECO Exhibit 5).  



12.
The Complainant’s DAU of her lighting and heating was 19.67 Kwh (5.77 Kwh + 13.9 Kwh).


13.
During her vacation between January 16, 2004 and February 20, 2004 (36 days) the Complainant was overcharged for 634.68 Kwh ((37.3 Kwh – 19.67 Kwh) x 36 days).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the disputed bills are abnormally high when compared to prior usage patterns, and (2) that the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


The Complainant disputed the high bills issued by the Respondent for the months of December 2003 and January 2004.  The Complainant’s DAU reflecting the disputed bills, when compared to the previous DAU of comparable years, is as follows:

	2001
	DAU
	2002
	DAU
	2003
	DAU
	2004
	DAU

	
	
	January 9
	14.5 Kwh
	January 9
	11.1 Kwh
	January 8
	28.3 Kwh

	December 7
	11.0 Kwh
	December 9
	15.6 Kwh
	December 8
	20.8 Kwh
	
	


The chart above shows that the Complainant met the first prong of the Waldron test:  the disputed bills were abnormally high when compared to prior usage patterns.  The DAU of December 2003 was almost double (1.8) the DAU of December 2001 and one and half times (1.33) the DAU of December 2002; and that the DAU of January 2004 was also almost double (1.9) the DAU of January 2002 and more than two and a half times the DAU of January 2003.  However, the Complainant did not meet the second prong of the test:  the Complainant’s usage pattern had changed. In a commercial setting, her usage changes all the time with the number of her clients.  Therefore, unless the Complainant shows her income in December 8, 2003 and January 8, 2004 was the same as her income in December 7, 2001 and January 9, 2002, and in December 9, 2002 and January 9, 2003, her daily average use in December 2003 and January 2004 alone did not show that the disputed bills were abnormally high.


The Complainant also complained that in 2004, she took a vacation abroad from January 16 to February 20, 2004 and that no one operated the salon when she was away from the shop.  Yet, the Respondent charged her with consuming an average of 37.3 Kwh a day.  The daily average use of the cycle of January 8, 2004 and February 9, 2004 roughly coincided with her vacation.


The Respondent’s witness testified that on March 24, 2004, he visited the Complainant’s shop and found that the Complainant’s bills were in line with her potential usage and that there was no evidence of electric dissipation or foreign load (N.T. 24-37).


However, the Respondent’s findings have nothing to do with the fact that the Complainant took her vacation abroad from January 16 to February 20, 2004.  And, I believe this is a circumstance where the Complainant can prove that the meter usage has exceeded the actual usage.



According to the Old Farmer’s Almanac (Appendix A), the total day length between January 16, 2004 and February 20, 2004 (36 days) was 369 hours and 5 minutes, and the total night length for this period was 494 hours and 55 minutes.  During this night length the timer was supposed to be used to light the shop.  And, even though no one operated the shop during her vacation, she was also expected to heat the shop to a reasonable degree in order to keep it in a comfortable condition.  But it is highly unfair to require the Complainant to pay for electricity as if she operated her shop with all her equipment.  Findings of Fact Nos. 10-13 indicate the Complainant overpaid for 634.68 Kwh when she was on vacation.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has partly carried out her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Huong Ly t/a Huong’s Nail Salon against PECO Energy Company at Docket No. C-20054631 is sustained in part.  


2.
That the Complainant was overcharged for 634.68 Kwh for the period of her vacation between January 16, 2004 and February 20, 2004.



3.
That the Respondent shall issue a refund to the Complainant by multiplying the overcharged amount in paragraph 2 (634.68 Kwh) and the then-applicable rates.

Date:
 
October 27, 2005


____________________________________








Ky Van Nguyen







Administrative Law Judge
APPENDIX A
THE OLD FARMER’S ALMANAC
Philadelphia, PA

	DAY
	SUN RISES
	SUN SETS
	DAY LENGTH

	January 16, 2004
	7:20 a.m.
	5:01 p.m.
	09:41

	January 17, 2004
	7:20 a.m.
	5:02 p.m.
	09:42

	January 18, 2004
	7:19 a.m.
	5:03 p.m.
	09:44

	January 19, 2004
	7:19 a.m.
	5:04 p.m.
	09:45

	January 20, 2004
	7:18 a.m.
	5:05 p.m.
	09:47

	January 21, 2004
	7:18 a.m.
	5:07 p.m.
	09:49

	January 22, 2004
	7:17 a.m.
	5:08 p.m.
	09:51

	January 23, 2004
	7:16 a.m.
	5:09 p.m.
	09:53

	January 24 2004
	7:16 a.m.
	5:10 p.m.
	09:54

	January 25, 2004
	7:15 a.m.
	5:11 p.m.
	09:56

	January 26, 2004
	7:14 a.m.
	5:12 p.m.
	09:58

	January 27, 2004
	7:13 a.m.
	5:14 p.m.
	10:01

	January 28, 2004
	7:13 a.m.
	5:15 p.m.
	10:02

	January 29, 2004
	7:12 a.m.
	5:16 p.m.
	10:04

	January 30, 2004
	7:11 a.m.
	5:17 p.m.
	10:06

	January 31, 2004
	7:10 a.m.
	5:18 p.m.
	10:08

	February 1, 2004
	7:09 a.m.
	5:20 p.m.
	10:11

	February 2, 2004
	7:08 a.m.
	5:21 p.m.
	10:13

	February 3, 2004
	7:07 a.m.
	5:22 p.m.
	10:15

	February 4, 2004
	7:06 a.m.
	5:23 p.m.
	10:17

	February 5, 2004
	7:05 a.m.
	5:24 p.m.
	10:19

	February 6, 2004
	7:04 a.m.
	5:26 p.m.
	10:22

	February 7, 2004
	7:03 a.m.
	5:27 p.m.
	10:24

	February 8, 2004
	7:02 a.m.
	5:28 p.m.
	10:26

	February 9, 2004
	7:01 a.m.
	5:29 p.m.
	10:28

	February 10, 2004
	7:00 a.m.
	5:30 p.m.
	10:30

	February 11, 2004
	6:59 a.m.
	5:32 p.m.
	10:33

	February 12, 2004
	6:58 a.m.
	5:33 p.m.
	10:35

	February 13, 2004
	6:56 a.m.
	5:34 p.m.
	10:38

	February 14, 2004
	6:55 a.m.
	5:35 p.m.
	10:40

	February 15, 2004
	6:54 a.m.
	5:36 p.m.
	10:42

	February 16, 2004
	6:53 a.m.
	5:37 p.m.
	10:44

	February 17, 2004
	6:51 a.m.
	5:39 p.m.
	10:48

	February 18, 2004
	6:50 a.m.
	5:40 p.m.
	10:50

	February 19, 2004
	6:49 a.m.
	5:41 p.m.
	10:52

	February 20, 2004
	6:47 a.m.
	5:42 p.m.
	10:55

	
	
	
	

	Total:  36 days
	
	
	349 hours 1203 minutes
or

369 hours 05 minutes


� 	The Complainant testified that her vacation took place from January 24, 2004 to February 20, 2004 (N.T. 10).  But her Passenger Ticket And Baggage Check indicated that she left Philadelphia on January 16, 2004 (Commission’s records).


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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