BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Spencer Rouse





:








:


v.





:

C-20055259







:

Evercom Systems, Inc.



:

INITIAL DECISION

Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On August 3, 2005, Spencer Rouse (DOC #34916) (Complainant) filed a Formal Complaint against Evercom Systems, Inc. (Respondent) alleging that collect calls made from Allegheny County Jail are terminated in error because the equipment detects custom calling features although none are being used.  As relief, Complainant requests that Respondent repair its equipment and refund all reconnection fees incurred on calls that are terminated in error.  On October 4, 2005
, Respondent filed a Motion to Dismiss the Complaint on the basis that it fails to state a claim upon which relief can be granted.  
On October 11, 2005, a Motion Judge Assignment Notice was mailed to Complainant and advised him that a preliminary motion has been filed, that the motion was assigned to the undersigned for ruling and that any response to the Motion must be filed within ten (10) days.
The Motion Judge Assignment Notice was returned to the Commission by the Allegheny County Jail.  An Office of Administrative Law Judge (OALJ) staff member contacted the prison and was informed that Complaint was released to the custody of U.S. Marshals on September 12, 2005 and that no information regarding his current whereabouts was available.  

FINDINGS OF FACT

1.
At the time the Complaint was filed, Complainant was an inmate at the Allegheny County Jail, 950 Second Avenue, Pittsburgh, Pennsylvania.  
2.
Respondent is Evercom Systems, Inc., an entity certificated to provide interexchange resale telecommunications services in the Commonwealth of Pennsylvania.  

3.
On August 3, 2005, Complainant filed a Formal Complaint against Respondent alleging that collect calls made from Allegheny County Jail are terminated when the monitoring equipment erroneously detects that custom calling features are being used.  
4.
On October 4, 2005, Respondent filed a Motion to Dismiss the Complaint.  


5.
On October 11, 2005, a Motion Judge Assignment Notice was mailed to Complainant.  

6.
This notice was returned to the Commission by the Allegheny County Jail.  



7.
On September 12, 2005, Complainant was released to the custody of U.S. Marshals and no information regarding his current whereabouts is available.  

DISCUSSION

In his Formal Complaint, Complainant alleged that his calls are terminated improperly when the monitoring equipment used by the prison detects the use of custom calling features when none are being used.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

The Motion Judge Assignment Notice, mailed to Complainant at the Allegheny County Jail was returned to the Commission.  An OALJ staff member contacted the prison and was informed that Complainant was released to the custody of U.S. Marshals on September 12, 2005 and that no information regarding his current whereabouts was available.  Complainant did not receive notice that a Preliminary Motion had been filed against his Complaint and based upon the filing date of the Motion, it is reasonable to assume that Complainant did not receive a service copy of the Motion.  
This matter cannot proceed without Complainant’s participation and since there is no way to effectuate service upon him, the only appropriate course of action is to dismiss the instant Complaint without prejudice to Complainant’s right to re-file at a later date.  
CONCLUSIONS OF LAW

1.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984). 
2.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
3.
The Motion Judge Assignment notice mailed to Complainant was returned by the Allegheny County Jail.
4.
Complainant has not received notice of the motion filed in this case and this case must be dismissed without prejudice.

ORDER

THEREFORE, 
IT IS ORDERED:

1.
That the Formal Complaint filed by Spencer Rouse against Evercom Systems, Inc. at Docket No. C-20055259 is dismissed without prejudice.
Dated:
November 2, 2005



_________________________






Veronica A. Smith





Chief Administrative Law Judge
� Respondent was served with a copy of the Complaint on September 14, 2005.
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