BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Charles G. Gallagher
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:
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C-20055129







:

Verizon Pennsylvania, Inc.



:

INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On June 27, 2005, Charles G. Gallagher (Complainant) filed a Formal Complaint with the Commission against Verizon Pennsylvania, Inc. (Respondent), alleging that Respondent failed to issue a credit for 911 charges even though Complainant called to dispute the charges each month.  As relief, Complainant requests that he receive a credit for the 911 charge each month automatically as opposed to having to call Respondent to request it.  

On September 20, 2005
, Respondent filed an Answer and a Motion to Dismiss, addressing the allegations of the Complaint and moving to dismiss the Complaint on the basis that the Complaint is insufficient as to substance because it fails to state a cause of action for which relief may be granted by the Commission.  

The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  This proceeding was assigned to me by Motion Judge Assignment Notice dated September 29, 2005.  The Motion to Dismiss is now ripe for ruling.

FINDINGS OF FACT



1.
Complainant is Charles G. Gallagher, P.O. Box 62, Lenni, Pennsylvania 19052.


2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.


3.
On June 27, 2005, Complainant filed a Formal Complaint with the Commission alleging that Respondent failed to credit his account based upon his refusal to pay the 911 fee billed to the account.  As relief, Complainant requests that Respondent be directed to apply the credit automatically as opposed to him having to call and communicate his refusal to pay the fee on a monthly basis.  


4.
Respondent moved for dismissal of the Complaint on the basis that the Complaint is insufficient as to substance because it fails to state a claim upon which the Commission may grant relief.


5.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION

Commission regulations provide for the filing of a preliminary motion to dismiss a pleading that is insufficient as to substance.  52 Pa. Code § 5.101(a)(3).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

Complainant requests that the Commission order Respondent to automatically credit his account for the 911 charge as opposed to him having to call each month in order to receive the credit.  Respondent settled two prior Complaints filed by Complainant by agreeing to accept an oral request for the credit rather than requiring Complainant to submit a written request on a monthly basis.  Complainant was provided a specific telephone number to call and leave a message stating his refusal to pay the 911 fee and Respondent agreed to credit Complainant’s account for the fee based upon these messages.  Complainant alleges that he called Respondent every month but that it failed to issue the credit periodically, necessitating several calls in a single month.  As relief, Complainant wants the Commission to direct Respondent to credit his account in the amount of the 911 fee automatically without him having to call and request it.  

Respondent moves to dismiss the Complaint on the basis that it is insufficient as to substance because it fails to state a cause of action upon which relief may be granted by the Commission.  

The Public Safety Emergency Telephone Act Fee (911 fee) is authorized by Pennsylvania’s Public Safety Emergency Telephone Act (Act).  35 P.S. § 7011 et seq.  The Act provides for a statewide 911 emergency communication system whereby a person calling “911” can be connected to a public safety answering point for the reporting of police, fire, medical or other emergencies.  The Act requires local telephone companies to charge and collect a monthly fee that reimburses the county and/or local government for the costs associated with providing toll-free 911 emergency number service to its citizens.  

The Act, in addition to regulations promulgated by the Pennsylvania Emergency Management Agency (PEMA) at 4 Pa. Code § 120b.1 et seq., require that the monthly fee be charged for each telephone access line.  35 P.S. § 7017(a); 4 Pa. Code § 120b.110.  Respondent cannot waive this fee and must keep a record of those customers who refuse to pay the charge.  Id.  Furthermore, it is the individual counties and not the Commission that are charged with collection enforcement of the 911 fee.  The Commission cannot authorize Respondent to automatically credit monthly Complainant’s account the amount of the 911 fee.  

The Commission has previously considered and rejected similar challenges to the 911 fee.  Jerry Holmes v. Verizon Pa. Inc., Order entered May 27, 2003 at Docket No. F-01232544.  Since Respondent is required to apply the 911 fee to customer bills and cannot waive this requirement, the Complaint is insufficient as to substance because it fails to state a claim for which the Commission may grant relief.  

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of a preliminary motion to dismiss a pleading that is insufficient as to substance. 
2.
The instant Complaint is insufficient as to substance because it fails to state a claim upon which the Commission may grant relief.  

3.
Respondent is required to apply the 911 fee to customer bills pursuant to the Public Safety Emergency Telephone Act, 35 P.S. § 7011 et seq., and subsequent regulations promulgated by PEMA.
4.
The Commission has previously considered and rejected similar challenges to the 911 fee.


5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

ORDER



THEREFORE,



IT IS ORDERED: 


1.
That Verizon Pennsylvania, Inc.’s Motion to Dismiss the Complaint filed by Charles G. Gallagher, at PUC Docket No. C-20055129, is granted.


2.
That the Complaint filed by Charles G. Gallagher, against Verizon Pennsylvania Inc., at PUC Docket No. C-20055129, is dismissed.
Dated:
November 2, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Respondent was served with a copy of the Complaint on August 31, 2005.





PAGE  
2

