PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265
Public Meeting held April 6, 2006
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Bill Shane

Kim Pizzingrilli


Terrance J. Fitzpatrick 
	Diane Meyer

                   v.

PPL Electric Utilities Corporation
	C-20043394


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration are the Exceptions filed by PPL Electric Utilities Corporation (PPL) on October 7, 2005, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on September 19, 2005.  Diane Meyer (Complainant) did not file Reply Exceptions. 
History of the Proceeding

On July 20, 2004, the Complainant filed a Formal Complaint  (Complaint) against PPL wherein she alleged that two of her bills were not accurate and that her payment plan was set up to fail since the payment was due before her payment for fixed disability income was received.
The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, issued on July 1, 2005, at BCS Case No. 01705839, the Complainant was directed to pay budget bills of $184.00, when due, plus $15.00 per month toward the arrearage beginning in July, 2005.
On August 17, 2004, PPL filed an Answer denying the allegations contained in the instant Complaint.  Three evidentiary hearings were held before ALJ Angela T. Jones on December 28, 2004, March 8, 2005, and May 26, 2005.  The Complainant appeared pro se at each hearing.  Shawn Batchlett (Mr. Batchlett), the Complainant’s husband, appeared and testified on behalf of Complainant as the person most familiar with the subject matter of her Complaint.  PPL was represented by counsel at each hearing.

During the December 28, 2004 hearing, the Complainant indicated that the Complaint included a high-billing complaint.  Neither ALJ Jones nor PPL believed that the original Complaint gave sufficient notice of this.  Accordingly, ALJ Jones continued the proceeding and an Amended Complaint was filed on January 25, 2005.  A further hearing was scheduled for March 8, 2005.  

During the second hearing, the Complainant revealed that she had not received the Respondent’s Exhibits 3 and 4 and, therefore, ALJ Jones did not permit testimony regarding those Exhibits.  The Complainant also requested a continuance to accommodate the needs of her family.  A third hearing was held for this purpose on May 26, 2005.  After the May 26, 2005 hearing, the matter was transferred to ALJ Colwell for preparation of the Initial Decision.  The record was closed upon receipt of the transcript on June 28, 2005.  
On September 19, 2005, the ALJ issued her Initial Decision wherein she recommended that the Complaint be sustained.  As noted, PPL filed Exceptions on October 7, 2005.  The Complainant did not file Reply Exceptions.

Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
The ALJ made fifty-five Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incor​porated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The ALJ explained that the Complainant specifically questioned the bills issued by PPL from December 2003 until the filing of the Formal Complaint on July 20, 2004.  According to the Complainant, her household could not have used the amount of electricity for which PPL charged her during this time period.  (I.D. at 9).
The ALJ reviewed the Complainant’s June 2004 and July 2004 bills which were presented in support of her allegation that the bills do not make sense.  The Complainant’s Exhibit 1 is a PPL bill which requires payment no later than June 28, 2004, in the amount of $997.19.  The Complainant’s Exhibit 2 is a PPL bill in the amount of $930.73 which requires payment no later than July 21, 2004, and Exhibit 3 is a PPL bill in the amount of $1,170.36 which requires payment no later than July 28, 2004.  The Complainant alleged that these amounts are unexpected and unexplained.  The ALJ found that, although the bills were confusing, they contained no errors in violation of the Code.  (I.D. at 12).
The Complainant alleged that her bills for the months of January, February, March, April, May and June 2004 were excessive.  The Complainant reported that she lives in the house with her husband and three children (ages 19, 15 and 9) and that the occupancy of the house has not changed in the five years since the family moved in.  The ALJ determined that, as reflected in PPL’s Exhibit 1, the Complainant’s bills were based upon actual readings except for the month of December 2003, which was estimated.  (I.D. at 13).
The ALJ cited Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), wherein the Commission outlined the burden of proof in high-billing complaints.  To determine whether a complainant has established a prima facie claim of unusually high bills, the Commission has directed that certain factors be considered. While the accuracy of the meter is an important factor in resolving the billing dispute, it is not the sole criterion.  A complainant may establish a prima facie case by:  (1) showing that the disputed bill was abnormally high when compared to previous usage patterns, and (2) showing that his/her pattern of usage has not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy use and any other relevant facts or circumstances that come to light during the proceeding.

The ALJ also cited Milkie v. Pennsylvania Public Utility Commission., 768 A.2d 1217 (Pa. Cmwlth. 2001), which held that:

While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of over-billing by a utility company, we believe this view is too restrictive.  Milkie, 768 A.2d at 1220.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.
Milkie, 768 A. 2d at 1220.
The ALJ found that the number of occupants in the Complainant’s household had not changed and the patterns shown by the other electric bills show that the bills were fairly consistent from November 2001 through December 2003, with the occasional spike (i.e., January and February 2003).  The ALJ further found that, following the time period at issue, kilowatt usage returned to levels consistent with prior years.  As such, the ALJ concluded that the Complainant met the evidentiary standards articulated in Waldron to establish a prima facie case, and the burden of going forward with the evidence shifted to PPL.  (I.D. at 15; Conclusions of Law Nos. 4, 5).
The ALJ rejected PPL’s rebuttal: (1) that a make-up bill for a low estimated reading in December 2003 would result in an abnormally high bill the following month; (2) that the February 2004 reading could have been a misread; and (3) that the Complainant’s household has the potential to use the amount of electricity for which the Complainant was charged.  (I.D. at 15).  In rejecting PPL’s argument, the ALJ noted that since the December 2003 bill was based on an estimate; the February 2004 bill either makes up for a misread meter or was misread itself.  The ALJ reasoned that if that were the case, the following months should make up for the deficits.  The ALJ concluded that the numbers for kilowatt hours of usage of 21,736 from December 2003 through June 2004 are markedly higher than any other year, either before or after this time period, 
 and PPL failed to provide any convincing explanation for an increase of the magnitude reflected in those numbers.  (I.D. at 15-16).  
For the foregoing reasons, the ALJ recommended that the Complaint be sustained and that PPL be directed to compute a new six-month bill by using the kilowatt hours (kwh) recorded as being used for the highest comparable period available, December 2002 through May 2003 (9640 kwh), and subtracting it from the amount billed for the contested period (20,206 kwh).  The ALJ directed that the Complainant’s bill should then be credited with the difference (10,566 kWh) at the rate in effect January 1, 2004.  (I.D. at 18).

In its first Exception, PPL states that the ALJ erred in finding that the Complainant met her burden of proof under Waldron.  (Exc. at 2).  PPL avers that the Complainant did not satisfy the first and second standards of Waldron.  First, PPL states that the Complainant failed to establish that the usage in the disputed period of December 2003 through May 2004, was abnormally high when compared to prior usage patterns.
PPL’s second Exception states that the Complainant failed to establish that her household did not have the potential to use the electricity for which she was billed.  (Exc. at 6).  PPL’s revised Exhibit 5 clearly shows that the Complainant’s home has the potential to consume 5,416 kWh of electricity.
PPL’s argument is that its Exhibits 3 and 5 prove that the Complainant’s household had the potential to use the electricity for which it had been charged.  The Exhibits are high bill cost estimate worksheets, which list the items in Complainant’s household and estimate the watts and kilowatt hours of each appliance.  Based on these Exhibits, PPL estimates that the Complainant’s household has the potential to use 5148 kilowatt hours in a 30-day cycle, or 171.6 kilowatt hours per day.  A review of the household’s actual usage from November 2001 to June 2005 reveals that the only time that this number was ever reached was January 2004, one of the months in question in this case.  Discounting the time period at issue, this number is two to five times higher than almost all of the actual usage months.  Accordingly, these two Exhibits are not convincing.  (I.D. at 17).
Based upon the above analysis and discussion, we conclude that the Complainant presented sufficient evidence to establish a prima facie case pursuant to Waldron as modified by Milkie.  Therefore, we shall deny PPL’s first and second Exceptions and adopt the ALJ’s findings on these issues.
PPL further excepted to the ALJ’s conclusion that there is no evidence of record to support a finding that the meter, which tested to be accurate on July 7, 2004, was the meter in place during the disputed billing period.  (Exc.   at 8).  PPL testified that the original meter was a standard non-AMR electro mechanical residential-type meter that was replaced sometime after it had been tested and found to be accurate.  (Tr. at 212 - 215).  Additionally, PPL states that meter number 42267717 was placed into service in 1995 and is the same meter that was read on June 4, 2004, and again on July 7, 2004.  (Exc. at 9; PPL Exh. 3;      Tr. 162).  The meter was calibrated prior to being installed and was tested prior to installation at the Complainant’s residence.  PPL further testified that, since the meter was calibrated and tested to be accurate in 1995 and was tested to be accurate on July 7, 2004, it would have been operating properly during the disputed billing period in this proceeding.  (Exc. at 9).
Based upon the discussion above and our review of the record evidence, we find PPL’s Exception regarding which meter was in place during the disputed period to be meritorious and shall grant it.

Finally, we note that PPL’s witness testified that a PUC complaint results in the removal of the customer from a budget-billing plan in order to present the Commission with the correct amount of the customer’s arrearage.    (Tr. 19 – 21; I.D. at 11).  The ALJ further noted that the Complainant was placed back on budget billing pursuant to the BCS Decision under appeal.  The ALJ proffered the following comment:
The practice of removing a customer from budget billing when a complaint is filed can be viewed as retaliatory if the PUC complaint is not resolved quickly.  Suddenly, the customer, accustomed to being charged a consistent amount, can be hit with a substantial bill in response to exercising statutory rights.  Although a utility may not terminate service based on nonpayment of the portion of a bill which is in dispute, the bill itself does not reflect this.  Surely the bill can show the total amount due without removing the customer from budget billing pending the resolution of the complaint.  PPL is cautioned to review this practice since, had it been specifically raised and not explained more convincingly than was done here, I would be hard-pressed to find that it is reasonable.

(I.D. at 11, n. 2).

We adopt the ALJ’s admonition, cited above, as our own.  We believe that PPL’s practice of removing a customer from an established budget-billing program when a formal complaint is filed with the Commission serves only to confuse the ratepayer.  It is well supported by prior Commission actions that our Regulations provide that a ratepayer remains responsible for the payment of any undisputed billing during the pendency of the outcome of a formal complaint.  This would include any amounts billed after the disputed billing(s) and any amounts being paid under a payment agreement.  We fail to see any benefit to either the ratepayer or PPL by continuing its practice of removing customers from budget billing when complaints are filed.  We shall, therefore, require PPL to meet with our Bureau of Consumer Services and present its justification for removing customers from its budget-billing program upon the submission of a complaint to this Commission.  Additionally, PPL is directed to explain how this practice is in compliance with Commission Regulations and with the provisions of Chapter 14.
Conclusion



Based upon the foregoing discussion, we shall grant, in part, and deny, in part, the Exceptions of PPL and modify the Initial Decision of ALJ Colwell consistent with the preceding rationale; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of PPL Electric Utilities Corporation are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is modified consistent with this Opinion and Order.


3.
That the Complaint filed by Diane Meyer against PPL Electric Utilities Corporation is sustained.



4.
That within thirty (30) days of the entry of this Opinion and Order, PPL Electric Utilities Corporation shall prepare and submit to the Complainant, a billing statement which credits the Complainant’s account with the retail billing of 10,566 kW at the rates in effect on January 1, 2004.  This adjusted billing will represent the difference between the actual kilowatt hours billed for the time period of December 2003, up to and including May 2004, of 20,206 and the sum of the kilowatt hours recorded as used by the Complainant from December 2002 through May 2003 as follows:

December 2002

  766 

January 2003


2984 

February 2003

  870 

March 2003


2755 

April 2003


1097 

May 2003 (June 2, 2003) 
1168 




Total:
9640   kwh



5.
That within ninety (90) days of entry of this Opinion and Order, PPL Electric Utilities Corporation is directed to meet with the Commission’s Bureau of Consumer Services regarding its practice of removing customers from its budget billing program when a complaint is filed with this Commission.


6.
That PPL Electric Utilities Corporation file a certification of compliance with this Opinion and Order at this docket with the Commission’s Secretary, with a copy served upon the Commission’s Bureau of Consumer Services, including with each a copy of the notice or bill issued to Complainant, within ten (10) days of issuing the adjusted bill.


7.
That upon receipt of the certification in paragraph 6, the Secretary mark this docket closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 6, 2006
ORDER ENTERED:  April 7, 2006
� 	PPL Exhibit 1-A presents the kWh billed to be 6,155; 10,874; 21,736 and 9,721 for the periods ending June 2002 – 2005.
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