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I.
HISTORY OF THE PROCEEDING


On September 1, 2004, Sandra and George Feigley (Feigleys or Complainants) filed their Complaint against Verizon Select Services, Inc. (Company or VSSI) and the Department of Corrections by Robert Shannon (DOC) (collectively the Respondents).  The Feigleys’ Complaint alleged: 1) that the inmate telephone system was defective and was promoted fraudulently, 2) that the telephone system disconnected calls which resulted in the payment of another connection fee to reconnect the call, 3) that the calls were interrupted with announcements which the users paid for, 4) that the calls were not accurately timed and 5) there was $3.99 charge just to pay the bill.


The Formal Complaint Notice To Respondent To Answer Or Satisfy the Feigleys Complaint was served on VSSI on September 13, 2004, by the Commission’s Secretary.



On October 4, 2004, VSSI filed an Answer and New Matter.  The Answer:  1) denied many of the material allegations in the Complaint; 2) admitted and/or explained that some of the issues raised by the Feigleys were the result of conditions imposed by its contract with the DOC; and 3) challenged the jurisdiction of the Commission on some of the issues raised by the Feigleys.  The New Matter asserted the defense of res judicata.


On October 4, 2004, the Feigleys filed a Motion For Recusal against the undersigned and a Motion For Admission Of Evidence.



On October 19, 2004, the Feigleys filed a Motion To Strike Answer and New Matter of Verizon Select Services, Inc. for failure to serve Mr. Feigley.  They also filed an Answer To New Matter wherein they denied that the same parties and the same transactions were the subjects of the prior proceedings.  


On October 19, 2004, VSSI filed an Answer To the Feigleys’ Motion To Strike which noted that the Company served its Answer and New Matter on the only address listed on the Complaint.


On October 8, 2004, the DOC entered its Appearance and a Motion To Strike.  The Motion sought to strike the Feigleys’ Request For Production, Motion For Recusal and Motion To Include Evidence.  The DOC Motion noted that it had not been served with any Complaint from the Feigleys and challenged the Feigleys’ right to file any Request or Motion without first filing a Complaint.


In response to the DOC Motion, the Feigleys filed the Complainants’ Memorandum Opposing Department of Corrections’ Motion To Strike (Memo) on October 19, 2004.  The Memo argued that it was the duty of the Commission to serve the Complaint on the DOC.


By Notice of Hearing, dated February 3, 2005, the Office of Administrative Law Judge informed the parties that the Initial Hearing would be held on May 6, 2005 by video conference.  


The Formal Complaint Notice To Respondent To Answer Or Satisfy the Feigleys Complaint was served on the DOC on March 2, 2005, by the Commission’s Secretary upon my request.  See Prehearing Order No. 3.


On March 22, 2005, the DOC filed an Answer and New Matter.  The Answer denied the material allegations of the Complaint and challenged the Commission’s jurisdiction over the DOC and other issues raised in the Complaint.  The New Matter raised the defense of res judicata, challenged the Commission’s authority over the DOC and noted that the Complaint failed to allege any basis for asserting a right to inmate telephone conversations.


On March 31, 2005, I issued Prehearing Order Nos. 1 and 2.  Order No. 1 gave the parties instructions on how to prepare for the hearing on May 6, 2005.  Order No. 2 ruled on the issuance of three requested Subpoenas by the Feigleys and the Objections of VSSI and the DOC.  The request for one of the Subpoenas was denied.  The request for the other two Subpoenas was granted, and the Objections were overruled.



On April 6, 2005, the Feigleys filed their Motion To Strike and Answer To New Matter of the DOC.  The Motion alleged that the Answer and New Matter were filed untimely and not served on the Complainants in an appropriate manner.  The Answer to the New Matter alleged:  1) that one of the respondents was Mr. Shannon, 2) that the Commission has jurisdiction over all public utilities, 3) that the Feigleys had a common law right to get what they paid for and 4) that the DOC was in a partnership with VSSI and profiting from providing telephone service to the inmates.


By Prehearing Order No. 3, dated April 22, 2005, I:  1) denied the Motion To Recuse, 2) denied the DOC Motion To Strike as moot, 3) denied the Feigley Memo as moot, 4) denied the Feigley Motions To Strike and 5) found that the DOC was an indispensable party.



On May 6, 2005, the Initial Hearing was held before me in video conference format.  Mr. and Mrs. Feigley appeared pro se.  Each of them testified on their own behalf.  In addition they presented the testimony of two witnesses, one from ShawnTech and one from the DOC.  During the Feigley presentation they identified 6 exhibits, labeled 1, 2, 3A, 3B, 3C and 4.  VSSI appeared and was represented by counsel who presented two witnesses and no exhibits.  The DOC appeared and was represented by counsel who presented no witnesses and no exhibits.  The record consists of the pleadings, a 128 page transcript, a copy of each Feigley exhibit and the parties’ briefs.  The record was closed on June 23, 2005.


On May 9, 2005, the Feigleys filed an Exception to Order No. 3.



On May 24, 2005, the Feigleys filed Complainants Sandra And George Feigley’s Post‑Hearing Brief In Support Of Their Complaint (Feigley B.).  On June 23, 2005, VSSI filed the Main Trial Brief Of Respondent, Verizon Select Services Inc. (VSSI B.).  On June 23, 2005, the DOC filed its Letter Brief In Response To Complainants (DOC LB.).


On July 1, 2005, the Feigleys filed a Motion For Admission Of After Discovered Evidence.  On July 7, 2005, VSSI filed an Answer Of Verizon Select Services, Inc. To The Complainant’s Motion For Admission Of After Discovered Evidence.

II.
FINDINGS OF FACT
1. At the time of the Hearing Amanda Ashelman was the site administrator for the State Correctional Institution (SCI) at Frackville.  She was an employee of ShawnTech which was a subcontractor to Verizon Pennsylvania.  Tr. 8-9.
2. As the site administrator, Ms. Ashelman was responsible for entering data in the inmate telephone system, e.g. issuing personal identification numbers to the inmates, answering discrepancy forms and making sure the phones worked.  She answered discrepancies by viewing a detailed account for the inmates account and reporting to the inmate what the computer indicated had caused the problem.  Tr. 10.
3. Although she had been a T-Netix employee at one time, she was no longer.  She was aware that some of the inmate telephone system equipment and software was owned by T-Netix.  Tr. 10-11.

4. Ms. Ashelman had personally received complaints about the operation of the telephone system from prison visitors.  Tr. 12.
5. The computerized records for each inmate’s account indicated when it made mistakes.  When a mistake was found, a refund could be authorized, but Ms. Ashelman did not have the authority to grant refunds.  Tr. 12-13, 69.

6. When she believed that there was a system malfunction, she reported it to Verizon Correctional Solutions which in turn would request that T-Netix verify the system fault on their equipment and authorize the refunds.  Tr. 13.

7. The Automated Inmate Telephone System (AITS) will disconnect a call and code the termination as a three way call attempt.  However, that code could be applied to other causes, e.g. a call waiting signal, a cordless telephone and/or cell phone which changed channels, pressing a keypad button, a thunderstorm, picking up an extension line.  Tr. 15, 27-29.
8. On July 14, 2004, Mr. Feigley’s call to his wife was disconnected and coded as a three way call attempt.  Tr. 15, 110.
9. On July 28, 2004, Mr. Feigley’s call to his wife was disconnected and coded as a hang-up by Mrs. Feigley.  Tr. 16, 110.
10. On August 11 and 14, 2004, Mr. Feigley’s calls to his wife were disconnected and coded as three way call attempts.  Tr. 16, 110.

11. An inmate telephone call would be preempted by automatic announcements during which the parties could not continue their conversations.  The announcements specified that the call was from a correctional institution and was subject to monitoring and recording.  After those announcements were completed, the call would be interrupted by two announcements which specified the time remaining in the maximum 15 minute call.  The parties to the call pay for the time used to make the announcements.  Tr. 17-18, 43, 57, 79-81, 96-97.
12. The timing of inmate calls was checked by SecurUS Call Control.  Tr. 18‑19.

13. Depending on the level of sensitivity to noise, a call could be disconnected by interference on the line or a cough by one of the parties.  The sensitivity can be adjusted at the request of the DOC.  Ms. Ashelman could not adjust the noise sensitivity.  Tr. 19-21, 23.
14. When there was a broken phone on the cell block, Ms. Ashelman would call Verizon Correctional Solutions and inform them of the problem.  Then, Verizon would send a technician to make the repair.  Tr. 22.

15. The system sensitivity at SCI Frackville was set at a low setting which meant the sensitivity was at a reduced level and would not disconnect calls as often.  Tr. 20, 23‑24, 99, 104-105.
16. In the ten month period preceding the Hearing, Ms. Ashelman found one Inmate Grievance Form, dated August 25, 2004, which had been completed by Mr. Feigley.  The form was addressed to the prison Grievance Coordinator, not her.  Tr. 25-26, 30.
17. Ms. Ashelman defined a system failure as those times when the computerized system “crashed” and the inmate telephone system would not function.  Tr. 26‑27.
18. Ms. Ashelman was aware that refunds were granted when the computer coded “debit fund server error.”  Tr. 32.

19. Dennis Durant, Intelligence Captain, at SCI Frackville testified at the request of the Feigleys.  His job was to maintain and gather intelligence and maintain a secure environment inside the prison.  Tr. 34.

20. CPT Durant supervised the operation of the inmate telephone system.  Tr. 35.

21. All inmate calls are recorded.  Tr. 35.

22. Feigleys Exhibit 3A was a copy of Official Inmate Grievance 92761, dated August 11, 2004, and complained about a disconnected telephone call on August 11, 2004 from Mr. Feigley to Mrs. Feigley.  Tr. 36-37.  Feigleys Exh. 3A.
23. CPT Durant did not have the authority to authorize telephone refunds.  Tr. 38.

24. Prison guards did not monitor each call all of the time.  Tr. 38.

25. The guards who monitor inmate calls did not have the ability to change the sensitivity setting for the telephone system.  Tr. 38.
26. CPT Durant did not check the timing of the inmate calls or the accuracy of the timing.  Tr. 39.

27. At the time of the Hearing, Mrs. Feigley’s address was Box 15541, Harrisburg, Pennsylvania 17105.

28. Mrs. Feigley had two hard line telephone numbers.  Tr. 40.
29. Mrs. Feigley reported that, beginning on March 23, 2005, call forwarding was added to her telephone service without her authorization.  Tr. 41-42.
30. The DOC receives part of the proceeds from the inmate telephone charges.  Tr. 42-43.
31. Mrs. Feigley frequently receives telephone calls from Mr. Feigley using the inmate telephone system at SCI Frackville.  Tr. 43.

32. Collect calls from Mr. Feigley to Mrs. Feigley cost $2.77 for the first minute and $0.27 per minute thereafter.  A maximum 15 minute call costs $6.55 plus taxes and fees.  Tr. 43.
33. Mrs. Feigley paid about $0.52 per minute for each 15 minute call.  Tr. 44.

34. Mrs. Feigley thought the $0.52 per minute charge exceeded the amount announced at the start of the call and was 12 times higher than the charges for similar service from other carriers.  She regarded the rates as grossly excessive, unreasonable and punitive.  To the extent that the DOC shared in the proceeds of the calls, Mrs. Feigley regarded the telephone costs as an unreasonable burden on her right of speech and a violation of her First Amendment rights.  Tr. 44.
35. In prior conversations with Ms. Ashelman, Mrs. Feigley was advised that she should contact VSSI to start the process to get a refund.  When Mrs. Feigley contacted VSSI, she was advised that she would not get a refund and was advised to contact T-Netix.  When Mrs. Feigley contacted T-Netix, she was advised that she would not get a refund.  Tr. 44‑45.
36. When Mr. Feigley’s telephone calls were disconnected by the inmate telephone system, Mrs. Feigley paid an additional $2.77 to reconnect the call.  Tr. 45.

37. Feigleys Exhibits 1 and 2 were Mrs. Feigley’s telephone bills for June and August 2004.  The bills listed the names of VSSI and T-Netix which demonstrated that the companies were business associates.   T-Netix was acting as the collection agent for Verizon.  Tr. 45-46.  Feigleys Exhs. 1 and 2.
38. The bills showed calls from Mr. Feigley which were disconnected on June 14 and 30, 2004 and August 11, 14, 23 and 25, 2004.  In addition, the bills showed Mrs. Feigley was charged for more than a 15 minute call, even though the calls were limited to a maximum of 15 minutes.  Tr. 46.  Feigleys Exhs. 1 and 2.

39. On several occasions Mrs. Feigley’s ability to receive collect calls through the T‑Netix/VSSI system was blocked or disconnected without warning.  Tr. 46.
40. Mrs. Feigley believed she was coerced into using a T-Netix account.  The account was billed every 15 days, and she paid taxes on the calls because it was the only way she could continue to get calls from her husband.  She experienced double billing from T-Netix and Verizon (her local carrier) for collect calls.  Eventually, Verizon said it gave her credit for all of the double billing, but she was not sure that was true.  Tr. 46, 57-58.
41. Although Mrs. Feigley did not want to continue dealing with T-Netix, she feared she would lose contact with her husband, if she did not work with the Company.  Tr. 47.
42. As Mrs. Feigley continued to experience problems and disconnections, she called Verizon to try to deal with these issues.  The Verizon customer service representative was very rude, unresponsive and unprofessional and refused to give Mrs. Feigley a refund or credit.  After getting this abuse, Mrs. Feigley decided to file the Complaint.  Tr. 47, 56, 69.
43. Mrs. Feigley complained that her calls were interrupted with extraneous tones.  She complained that, when Mr. Feigley used a word that began with an “s,” there was a temporary loss of contact between the parties.  Sometimes the call would be disconnected.  Tr. 47-48, 63-64.

44. Mrs. Feigley was not satisfied with the responses she received from Ms. Ashelman.  Tr. 48.

45. Mrs. Feigley marked almost all of the less than 15 minute calls listed on Feigley Exhibit 1 because she and her husband talked until the system disconnected the call.  Any call less than 15 minutes long was disconnected prematurely.  They did not hang up on one another.  Tr. 53-54, 68, 71.
46. Feigley Exhibit 4 was an article written by Mrs. Feigley under a pen name.  Tr. 54-56.
47. Only Mr. Feigley timed the length of their telephone calls, Mrs. Feigley did not.  She noted that calls which were billed for less than 15 minutes were followed by reconnections with the system.  Tr. 57, 68.
48. Mrs. Feigley does not have long distance service on her wired telephone lines because she used her cell phone to make long distance calls.  Prior to using her cell phone, she used AT&T for long distance service.  Tr.58-59.
49. T-Netix customers would incur an additional $3.99 charge, if they paid their bills with a credit card or a verbally authorized (not written) check from their bank accounts.  Tr. 59-60.

50. When Mrs. Feigley compared the cost of using the inmate telephone to other systems which were cheaper, she was referring to non-inmate telephone systems.  Tr. 60.

51. Mrs. Feigley used a cordless telephone to talk to her husband.  Tr. 64.
52. Mr. Feigley was authorized to call all three of Mrs. Feigley’s telephone numbers, one of which was a cell phone.  Tr. 65.

53. Mrs. Feigley admitted that a cell phone was not a particularly reliable telephone and cut off calls to other phones.  Tr. 65-66.

54. Feigley Exhibits 1 and 2 were the bills for her hard line telephone service only.  Tr. 66.

55. One of Mrs. Feigley’s two telephone lines was dedicated to her computer.  The vast majority of her calls from her husband used the other hard line.  Tr. 66.
56. The call to the Verizon customer service representative in which the representative was rude occurred in the summer or fall of 2004. Tr. 67-68.

57. When an inmate telephone call was disconnected, usually a recorded message informed the parties that a three way call or other prohibited custom calling feature was detected.  Tr. 71, 76.
58. At the time of the Hearing, Mr. Feigley was an inmate at SCI Frackville, 1111 Altamont Boulevard, Frackville PA 17931.  Tr. 73.

59. In order for Mr. Feigley to telephone his wife he must use the inmate telephone system operated by VSSI and the DOC.  Tr. 73.

60. The T-Netix computerized telephone equipment used by the inmates was designed to:  1) allow the guards to monitor inmate conversations, 2) record the calls, 3) record the time and date of the calls, 4) limit the calls to a pre-approved list of call recipients, 5) limit the frequency of the inmates’ calls, 6) limit the length of the calls, 7) periodically interrupt the calls with announcements which pre-empted the conversations, 8) archive the recordings of the conversations and 9) record the reasons why conversations were disconnected.  Tr. 74.
61. Mr. Feigley normally called his wife using a collect call format.  However, he also used the prepaid format.  He could purchase telephone time at the prison commissary in increments of $15.00, $25.00 and $50.00 per week.  The money Mr. Feigley paid for the telephone time was generally not refundable.
62. Occasionally, Mr. Feigley was unable to access his prepaid account even though his account had enough credit to pay for additional calls.  Tr. 75-76, 79.

63. According to the announcement at the beginning of each prepaid call, Mr. Feigley expected to pay $2.25 for the first minute and $0.22 per minute thereafter for his prepaid calls.  However, when he checked the account balance, the account would be charged $5.33 for a 15 minute call which was more than the announced rate.  Tr. 76.
64. Mr. Feigley’s calls to his wife were disconnected even though they did not have or use the prohibited custom calling features.  Tr. 76.
65. Mrs. Feigley did not subscribe to any custom calling features until she learned that one feature was placed on her phone without her authorization in March 2005.  Tr. 76-77.

66. Mr. Feigley submitted Grievance No. 92761 (Feigleys Exhibit 3A) according to the prison procedures citing problems he had with disconnections on August 11, 2004.  Tr. 77.  Feigleys Exh. 3A.
67. Feigleys Exhibit 3B was the Official Inmate Grievance Inmate Initial Review Response to Grievance No. 92761 which explained that calls on July 14 and 28, 2004 and August 14, 2004 were disconnected because three way calling was attempted.  It also showed that the call on August 11, 2004 was disconnected because one party pushed a button.  Tr. 77.  Feigleys Exh. 3B.
68. Feigleys Exhibit 3C was the Official Response To Inmate Grievance No. 92761 which denied the Grievance based on the investigation and initial review presented in Feigleys Exh. 3B.  The document was signed by R. Shannon, a named respondent in this case.  Tr. 77.  Feigleys Exh. 3C.

69. Mr. Feigley experienced disconnections of his calls to his wife on January 8, 2005, February 14 and 19, 2005 and March 28, 2005.  He explained that the calls ended even though he and his wife had not done anything to cause the hang-up.  Tr. 77-78.
70. If a call was disconnected, Mr. Feigley was required to pay another $2.25 to reconnect the call.  In the alternative, if Mr. Feigley called collect, Mrs. Feigley was required to pay another $2.77 to reconnect the call.

71. Mr. Feigley thought the costs of using the inmate telephone system were grossly exorbitant, unreasonable, punitive, unfair and not in the public interest when he compared the inmate costs to calls made outside of the inmate system.  Because the costs were so high, he believed that the costs violated his Constitutional right of expression and improperly censored their communication.  Tr. 78.

72. On January 8, 2005, no calls were possible and the prisoners were told that the system was down.  On April 5, 2005, the system would not work.  Tr. 79.
73. Mr. Feigley had examined Mrs. Feigley’s T-Netix bills and he believed that the taxes, fees and charges were incomprehensible and made it impossible to audit.  Tr. 80.

74. Mr. Feigley requested the following remedies:  
a.
a refund or credit for all reconnections prompted by improper disconnections,
b.
a refund or credit for all money paid for telephone time which was used for announcements which pre-empted the parties’ conversations,
c.
a refund for all exorbitant and unreasonable tariffs or $2000.00 whichever was greater,
d.
a refund of all bill paying fees ($3.99) charged to the Feigleys,
e.
a requirement that the Company repair and correct the flaws in the T‑Netix equipment to allow proper call timing, to stop improper disconnections, to keep the prepaid database in good working order and to stop placing blocks on lines,
f.
a requirement to bill in six second increments,
g.
a reduction in volume of announcements such that the messages would play in the background and would not pre-empt the conversations,
h.
a reduction in rates to approximately $0.05 per minute,
i.
a prohibition to the Commonwealth and/or DOC on recovering anything more than costs from the telephone service.
j.
a requirement that the Respondent provide a customer service system which would respond in good faith to complaints,
k.
an abrogation or suspension of the contract between the Commonwealth and VSSI because the inmate telephone system did not work as presented (the suspension could be lifted when the Respondents certified that the system was working as intended),
l.
a declaration that the Respondents comprised a corrupt organization within the meaning of the law related to racketeering,
m.
a declaration that the prison telephone system did not operate as represented and that its contract was fraudulent,
n.
a declaration that T-Netix business practices were manifestly corrupt and not in the public interest and that its certificate of public convenience should be revoked; and
o.
a declaration that neither the Commonwealth nor the DOC was authorized to operate a telephone business for profit.  Tr. 82-84.
75. Mr. Feigley timed the length of his telephone calls to his wife with a digital watch which did not have a stopwatch function.  Tr. 90-91.
76. VSSI provides telephone service as a subcontractor under a contract between Verizon PA and the Commonwealth of Pennsylvania DOC for the provision of telephone services to state correctional institutions. Tr. 95.
77. T-Netix (now known as SecurUS) is a subcontractor to Verizon PA which provided the actual telephone system and software which monitored and recorded inmate calls.  Tr. 95, 102-103.

78. ShawnTech is a subcontractor to Verizon PA which provided the site administrators at the prison facilities.  Tr. 95, 103.
79. The announcements which were repeated throughout the inmate telephone calls and pre-empted the conversations were required by the contract with the DOC for public safety reasons.  Tr. 95-96.

80. The DOC decided how often the pre-emptive announcements should be played.  Tr. 97.
81. The DOC required that the inmate telephone system include monitoring and recording equipment, as well as security features that could detect three way calling and call forwarding and could disconnect the calls.  The equipment was required for safety reasons to protect the safety of the victims, jurors, and the public.    There were times when there were loud noises in the background.  The system interpreted those sounds as three way calling and disconnected the call.  Tr. 97.

82. The physical equipment and associated software used to monitor inmate telephone calls and provide all the functionality required by the DOC was similar to customer premises equipment and was located on the customer’s side of the network interface device (NID) in each state correctional institution. Tr. 98.
83. While the Inmate Grievance format was one way to resolve telephone issues, a better method would have been to file a Telephone Discrepancy Form which would be resolved by the site administrators.  The Grievance method was resolved by prison officials.  Tr. 100.
84. Examination of Mr. Feigley’s prepaid account revealed that the only problem with a delay in applying the proper deposit to the account occurred on September 30, 2003.  At that time Mr. Feigley tried to make a $50.00 deposit in his prepaid account.  The credit did not appear in this account until October 7, 2003.  The DOC commissary staff could not explain why the deposit was not credited within 24 hours.  Tr. 101.

85. Ms. Breslin, the Verizon witness, personally timed the announcement interruptions.  Tr. 103.
86. Mr. Reis, a VSSI witness, compared a sample of Feigley billing records to the times recorded for the same calls on the VSSI electronic switch and found that the parties were billed only for the time used.  Tr. 108
87. Collect call blocks could be put in place because:  1) the local carrier for the called party did not have a billing arrangement with VSSI to bill on behalf of VSSI, 2) the called party had an outstanding balance, 3) the called party called VSSI and disputed a bill and 4) a customer requested a block on the line.  Blocking could occur as soon as a customer fell behind.  Tr. 108-109, 112.
88. There was no $3.99 charge just to pay a bill.  Instead, the customer would incur a $3.99 charge if the customer chose to pay his/her bill with a phone check (verbally authorized) or by credit card.  The $3.99 charge was a pass-through from the bank or credit union.  Tr. 109‑110.

89. A T-Netix customer would not incur the $3.99 fee if he or she paid by personal check or money order.  Tr. 110, 116-117.

90. The rates charged by VSSI were contained in its Commission approved tariffs.  Tr. 110.

91. The rates charged for collect and prepaid calls carried by VSSI were as follows:
	Inmate Collect Calls
	
	
	

	Intra-LATA
	Surcharge          $2.50
	Per minute         $0.27
	15 minute call total
$6.55 plus tax

	Inmate Prepaid Calls
	
	
	

	Intra-LATA
	Surcharge          $2.25
	Per minute        $0.22
	15 minute call total

$5.55 plus tax

	Non-Inmate Interstate
	Surcharge          $3.50
	Per minute        $0.55                                    
	15 minute call total    $11.75 plus tax

	Non-Inmate Interstate 

Payphone
	
	
	

	
	Surcharge          $3.99
	Per minute         $0.59
	15 minute call total

$12.86 plus tax


Tr. 110-111.
92. The VSSI rates charged to inmates were lower that it charged for other similar services in the public sector.  Tr. 111-112.
93. VSSI began to serve the Pennsylvania prison population in August 2003.  Tr. 113.

94. The Feigleys’ direct bill collect call account with VSSI was set up prior to VSSI becoming the carrier for the prison population.  Tr. 113-114.

95. All of the problems which were the subject of the Feigleys’ Complaint occurred before the call forwarding service was added to Mrs. Feigley’s bill.  

96. In order to receive collect long distance calls from her husband, another carrier had to provide the billing for Mrs. Feigley.

97. The Feigley direct bill collect call account was established prior to August 2003 which is the month when VSSI started serving the inmate population.

98. The T-Netix bills (Feigley Exh. Nos. 1 and 2) submitted by the Feigleys had small print.  One page provided a list of the calls, dates, minutes used and charges for the billing period, and the other page totaled the minutes used and charges used from the preceding list and added tax to the customers’ total for the month.  Feigley Exh. Nos. 1 and 2.
III.
DISCUSSION


This case is one of a series of cases against the collect call and prepaid rates and business practices of Verizon Select Services, Inc., brought by a family member of an inmate and/or by an inmate incarcerated within one of the Pennsylvania State Correctional Institutions.  A couple of the cases will contain almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  



As the Complainants in this case, Mr. and Mrs. Feigley had the burden of proving that T‑Netix violated the Public Utility Code, a Commission regulation or a Commission order.  Public Utility Code, 66 Pa. C.S. §§332(a), 701.  Having reviewed the pleadings, transcripts, exhibits, Commission orders, Commission regulations and the law, I find that Mr. and Mrs. Feigley carried their burden of proof with respect to some of the issues.  There were also some issues for which the Feigleys failed to produce sufficient evidence to prevail.  Those claims will be dismissed.



Before discussing the various violations, a short introduction to the factual background is needed.  This Recommended Decision deals with one of a series of complaints filed against this Company.  I note that Mrs. Feigley is one of the very few Complainants who is not and was not an inmate.  She continued her relationship with this Company only because she was the wife to Mr. Feigley, an inmate in the Pennsylvania prison system.  


I also note that this case was the fifth case filed by one or both of the Feigleys before this Commission.  I emphasize this point because many of the issues (and the remedies) which they raised in this case had been litigated by them against other inmate telephone service providers in prior cases.  As a result of this history, I will draw heavily on previous decisions rendered by me, the Commission and the Commonwealth Court.  


Any argument or allegation not addressed below should be deemed to have been denied.



As noted in the History of the Proceeding, the Feigleys filed their Post‑Hearing Brief on May 24, 2005.  The document is divided into the following chapters:  Jurisdiction, Procedural History, Facts, Argument, Relief and Conclusion.  The Argument was further subdivided into the following sections: Fraud In Adding Call Forwarding (p. 15), The Department of Corrections Is a Proper Party (p. 16), The Prisoner Telephone System Comprises a Monopoly (p. 17), The Fees Charged by Respondents Unlawfully Burden The Feigleys’ Constitutional Right of Expression (p. 18), Disconnected Calls (p. 19), Automatic Interruptions of Calls (p. 22), The Timing of Calls Is Inaccurate (p. 23), The Telephone Censoring Technology Is a Defective Product (p. 25), The $3.99 Fee For The Privilege Of Being Allowed To Pay One’s Bill (p. 26), The Bills are Unreasonable (p. 26), Customer Service (p. 27), Fraud (p. 28) and The State Utility (p. 29).  Even though the Jurisdiction, Procedural History, Facts, Relief and Conclusion were written in an aggressive style and appear to be argumentative in part, I will confine this Recommended Decision to evaluating the Argument and Relief sections.
A.
Adding Call Forwarding to Mrs. Feigley’s Phone Service

1.
Parties’ Positions


The Feigleys emphasized that shortly after they requested subpoenas call forwarding was added to Mrs. Feigley’s telephone service.  They vehemently denied requesting the service and noted that only the Respondent or its partners could have done so.  They asserted that adding this service was fraudulent for the purpose of impugning Mrs. Feigley’s credibility.  The Feigleys insisted that the Respondents investigate this matter and take immediate remedial action.  They concluded that adding this service to Mrs. Feigley’s telephone bill reflected poorly on the Respondents’ business practices, ethics and credibility.  Feigley B. at 15-16.


VSSI noted that this cramming claim was not included in their original Complaint.  It acknowledged that the issue was mentioned during the hearing.  However, the Company asserted that it was too late to respond at that point and that it would not have been able to respond because it was not Mrs. Feigley’s local service provider.  VSSI argued that a cramming issue could not be raised for the first time at the hearing because it required some time for investigation and because Mrs. Feigley’s local service provider was not a party to the case.  The Company suggested that, if the Feigleys wished to pursue the cramming issue, Mrs. Feigley should file a new Complaint.  VSSI B. at 25-26.

2.
Recommendation


My first reaction to this issue was that the first step for the Feigleys was self-help.  In other words, if she had not already done so, Mrs. Feigley should immediately call her local service provider, explain that she had not requested the service, direct the company to stop the service and request a refund for any monthly fees (providing she never used the service).  This case marked the fifth time that the Feigleys have brought an inmate telephone complaint to this Commission (and me as the assigned presiding officer).  To my observation, no prisoner and/or his/her family has a better understanding of the inmate telephone system and a better appreciation of the importance of avoiding custom calling features.  I believe them when they said Mrs. Feigley had not requested the service.  It is no wonder they were upset with discovery of the new service on the bill.


Having said all of that, I find that there is merit to the VSSI position, as well.  I examined the Complaint.  Not surprisingly, it did not mention the call forwarding issue because the Complaint was filed on September 1, 2004, and the cramming issue did not arise until March 2005.  Nonetheless, the Feigleys failed to give VSSI proper notice of the issue.    The Company was correct when it argued that the issue could not be raised for the first time at the hearing.  I reviewed the pleadings which were filed after the March 2005.  There was no mention of the issue.  The proper procedure would have been for the Feigleys to have filed an amended complaint.  The Company’s suggestion was a good one.  If Mrs. Feigley wished to investigate this issue, she should have filed a complaint.


Finally, I regard the Feigleys’ concern for this problem as misplaced.  Even assuming everything they said about this issue was true, Mrs. Feigley’s testimony about service and billing issues was not discredited because all of the problems which were the subject of their Complaint occurred before the call forwarding service was added to her bill.  None of the disconnections could be attributed to the operation of call forwarding in March 2005.  Accordingly, the addition of call forwarding to Mrs. Feigley’s telephone service, while understandably important to her and her husband, was immaterial to the outcome of this case.
B.
The Department of Corrections

1.
Parties’ Positions


The Feigleys disputed the assertion that the DOC was not subject to this Commission’s jurisdiction.  They noted that the DOC was a business partner to VSSI and others in the provision of telephone service.  The Feigleys specified that the DOC collected money for the phone system, provided space and other services and shared in the money generated by the calls made by the inmates (prepaid) and by their family members (collect calls).  They argued that, even if this Commission did not have jurisdiction over the entire operation of the DOC, the Commission did have jurisdiction over the DOC’s operation of the telephone system.  The Feigleys likened the Commission’s control over this portion of the DOC’s operations to the jurisdiction of the Department of Labor and Industry’s authority to regulate the DOC pursuant to the Fire and Panic Act and other safety matters.  Alternatively, they added that, if the Commission did not have jurisdiction over the DOC, it had jurisdiction over the named individuals in the Complaint.  The Feigleys concluded their argument by noting that a complete remedy was not possible without the inclusion of the DOC.  Feigley B. at 16-17.


In its Letter Brief, the DOC asserted that it was not a public utility and was not subject to this Commission’s jurisdiction.  It continued that no evidence or Feigley argument established that the DOC was a public utility or otherwise subject to the Commission’s jurisdiction.  It denied that there was any proof or legal citation which established that the DOC was in a partnership with VSSI.  DOC L.B. at 2.


VSSI also disputed the Feigleys’ argument that the DOC was a public utility citing the definitional section of the Public Utility Code.  Public Utility Code, 66 Pa. C.S. §102.  The Company concluded that the DOC was not subject to the Commission’s jurisdiction.  

VSSI B. at 26.


2.
Recommendation


Having reviewed the evidentiary record and the Public Utility Code, I find that the DOC was a proper party to this proceeding even though it was not acting as a public utility.


The Feigleys appear to have assumed that, since the DOC had a contractual relationship with VSSI and others to provide telephone service, it was a public utility.  That assumption failed to consider the definition of “Public Utility” as set forth in the Public Utility Code.  66 Pa. C.S. §102.  A Public Utility is defined as follows:


“Public utility.”



(1)
Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

* * *




(vi)
Conveying or transmitting messages or communications . . . by telephone or telegraph or domestic public land mobile radio service including, but not limited to, point-to-point microwave radio service for the public for compensation.

Id.  While it would be undeniable that the record in this case established that the DOC controlled equipment for transmitting communications by telephone, that conclusion alone would not be sufficient to bring the DOC within the definition of public utility.  The problem is that the statute defines “Person” and “Corporation,” as well.  The definition of Corporation is:

“Corporation.”  All bodies corporate, joint-stock companies, or associations, domestic or foreign, their lessees, assignees, trustees, receivers, or other successors in interest, . . . .

Id.  The definition of Person is:


“Person.”  Individuals, partnerships, or associations other than corporations, and includes their lessees, assignees, trustees, receivers, executors, administrators, or other successors in interest.

Id.  Noticeably absent from the above definitions are the words, “governmental agency” or the like.



Only the word “Partnership” gave me pause.  Both Mr. and Mrs. Feigley testified that the DOC was in a partnership with VSSI and others for the purpose of providing inmate telephone service.  Tr. 42-43, 73.  However, calling a contractual relationship a partnership does not make it one.  The noun, “partnership,” is a title which is applied after certain requirements have been established, e.g. the intent to form a partnership.  The usual way to prove the existence of a partnership would be to enter the partnership agreement into the record.  The Feigleys produced no such document.  Yet, there were some indicia that the DOC and VSSI might have formed a partnership, e.g. the income from providing the phone service was divided between the DOC and VSSI, and the DOC controlled equipment used for the purpose of transmitting communications by telephone.  However, the totality of the record does not demonstrate that a partnership existed.  Mr. and Mrs. Feigley had the burden of proving the DOC and VSSI were partners so that this Commission could come to that conclusion and then ultimately conclude that the DOC was a public utility.  They failed.  66 Pa. C.S. §332(a).



The fact that the DOC was not within the definition of public utility did not validate the assertions by VSSI and the DOC that the Commission did not have jurisdiction over the DOC.  In a complaint proceeding, this Commission acts in its judicial capacity.  In its judicial capacity, the Commission’s in personam jurisdiction extends to all entities operating in the Commonwealth, including governmental agencies.  In this case the Complaint specified that the DOC was in a partnership with VSSI.  Complaint at ¶2.  VSSI filed its Answer and provided a general denial to the allegation.  At a much later time, the DOC Answer specifically denied the allegation.  In essence, the VSSI Answer was an admission.  52 Pa. Code §5.61(c).  The DOC Answer framed a factual dispute.  The Answers of the DOC and VSSI admitted that they were in a contractual relationship which lent credence to the possibility that a partnership existed.  Under these circumstances the Commission had both subject matter jurisdiction and in personam jurisdiction even if the DOC was not a certificated public utility because there was a factual dispute which had the potential to demonstrate that the DOC was acting as a defacto utility.  Set in this factual context this issue was resolved by Prehearing Order No. 3 which made the DOC an indispensable party.
C.
The Prisoner Telephone System is a Monopoly

1.
Parties’ Positions



Again asserting that the DOC, VSSI, SecurUS (formerly T-Netix) and others were a partnership, the Feigleys concluded that the partnership was both a utility and a monopoly which was by definition not restrained in the marketplace by competition.  The Feigleys thought that VSSI rates were too high and that the customers had no other choices.  Because the customers had no other choices, the Feigleys argued that a monopoly should be required to charge fees which were reasonable and in the public interest and should be subject to close Commission oversight.  Feigley B. at 17-18.


VSSI responded that it provided inmate telephone services as the result of an exclusive contract as a winning contract bidder.  It explained that the fact that the contract was exclusive did not make it an illegal monopoly.  VSSI argued that there was no authority which granted the prisoners the right to choose their telephone carrier and noted that the Company charged its rates pursuant to Commission approved tariffs.  VSSI B. at 24, 26.

2.
Recommendation


Basically, this Feigley argument had two interrelated points at least one of which this Commission had rejected previously:  The first point was that the phone service was provided by a government created monopoly which the Feigleys believed should be operated in the public interest and be closely regulated by this Commission.  Their second point was their opinion that the rates were unreasonably high which demonstrated that the alleged monopoly was not operating in the public interest.


The Feigleys raised the same monopoly argument in their first case which the Commission resolved in the following manner:


5.
Illegal Monopoly


The inmate provided telephone system is, among the majority of juris​dictions, a monopoly service.  (See FCC BPP Order[In the Matter of Billed Party Preference for InterLATA 
O+ Calls, Second Report And Order and Order On Reconsideration, CC Docket No. 92-77, Adopted January 29, 1998 and Released January 29, 1998]).  We note that the FCC BPP Order was rendered after the promulgation of TA‑96.  Thus, we do not acknowledge that the pro-competitive goals of TA‑96 have, in some way, altered the legitimate security interests of the state in maintaining control over inmate access to the telephone facilities.


The Complainant asserts that the monopoly function, as an extension of the Commonwealth government, and is, therefore, limited in the same ways as the Commonwealth government would be, to adhere to state and federal constitutional authority to act “reasonably.”  (Complainant Exc., p. 6).  


We conclude, similar to our discussion above, that the monopoly nature of the service at issue is, at present, a function of DOC regulations over which we have no primary jurisdiction.  For these reasons, we shall deny the Exceptions of the Complainant and CURE.  

Feigley v. AT&T Communications of Pennsylvania, Inc., Opinion and Order, entered April 20, 2001, at Docket No. C-00981434 (Slip Op. at 32-33) (Feigley I); aff’d., 794 A.2d 428 (Pa. Comwlth. 2002); appeal denied, 569 Pa. 723, 806 A.2d 863 (2002).  (Emphasis in the original.)  The only difference between the resulting services in this case and in Feigley I was that the carrier in Feigley I was AT&T and in this case it was VSSI.  The legal issue has not changed.  The result should be the same.


The disposition of the second point ultimately fell under the rubric of, “be careful what you wish for.”  The Feigleys contended that, as a monopoly, the utility should be closely regulated by this Commission.  Even given the fact that this Commission already concluded that this form of service was not an illegal monopoly, nonetheless the Feigleys have the remedy they sought.  The rates are reviewed by this Commission.  One of the VSSI witnesses testified that the rates charged to the Feigleys were contained in a Commission approved tariff.  The result of this testimony was that there was now evidence that the rates charged by VSSI had already been declared reasonable by this Commission.  The Feigleys had challenged the rates paid by the inmates and their families in Feigley I.  I explained Mrs. Feigley’s burden of proof in the following manner:

As noted above, Mrs. Feigley was required to produce evidence which established that AT&T’s rates were unreasonably high.  66 Pa. C.S. §315(a).  She could not carry this burden by simply complaining that she thought the rates were too high.  She had to demonstrate that there was something improper about some component of the rate which made the total rate too big.

Feigley v. AT&T Communications of Pennsylvania, Inc., Recommended Decision (R.D.), dated June 22, 2000, at Docket No. C-00981434 (Slip Op. at 37-38).  The legal standard has not changed from the time the above R.D. was prepared.  Unfortunately, other than their assertion that the rate was too high, the Feigleys produced no evidence which demonstrated that some component of the rate was too big.  Accordingly, they failed to carry their burden of proof, and their claim must be denied.
D.
Burdening the Feigleys’ Constitutional Right of Expression 

1.
Parties’ Positions


The Feigleys started with the premise that the rates were unreasonable.  They argued that the rates imposed a severe hardship on the inmates and their families who used the phone system.  Again, using the premise that the state was a partner in the enterprise, the Feigleys asserted that there was an unconstitutional burden on their right of communication.  They contended that the rates were unconscionable and exorbitant and levied on Commonwealth citizens (i.e. inmates) who were least able to afford it.  The Feigleys wanted the rates lowered to a maximum of $0.05 per minute and/or a maximum of $0.75 for a 15 minute call and a refund of all amounts above that price.  Feigley B. at 18-19.


VSSI did not respond to this argument.

2.
Recommendation


This argument continued to repeat the assertion that the rates were unreasonably high which was already rejected above.  This time it added to the concept by alleging that, because the state participated in assessing these “high rates,” it had unconstitutionally burdened the Feigleys’ right of communication by applying high rates to some of the most impoverished citizens (inmates).


The Commission had already ruled on a similar argument in Feigley I, as follows:


In her Exceptions, the Complainant asserts that the communication at issue is speech protected by the First Amendment to the United States Constitution and by the Pennsylvania Constitution.  (Complainant Exc., p. 4).  In addition to her First Amend​ment claims in this area, the Complainant additionally asserts that the rates result in an improper “tax” imposed by the executive branch, rather than the legislative branch of the General Assembly.  (Id).  In connection with this improper taxation argument, the Complainant also raises an equal protection challenge to the “taxation” scheme.  The essential objection of the Complainant can be gleaned from the following two (2) paragraphs at page 5 of her Exceptions:

The ALJ misconstrues Mrs. Feigley’s argument as one against all taxes or any taxes on her speech.  That is not the case.  Mrs. Feigley submits that her speech is taxed because of its content and its recipient (a prisoner), that the tax is so extremely great that her speech is effectively censored and that the taxation is applied selectively on her and not on all citizens.

This is Mrs. Feigley’s core argument; that the phone companies are acting as tax collectors collecting tax on her speech and paying it to the Commonwealth, that she has no choice but to pay the tax if she wishes to speak by telephone to her husband, that the tax is selective on her and that the tax is prohibitively high, effectively muzzling her.  

AT&T, at page 14 of its Replies to Exceptions, asserts that no constitutional rights are implicated by the Complainant’s charges, as the applicable law and the evidence of record dictate, that the inmate service rates charged are just and reasonable, and non-discriminatory.  


Even were this Commission to acknowledge that the Complainant has presented a cognizable First Amendment constitutional claim, we could only proceed further on consideration of such claim if the rates were unjust and unreasonable or, in some other respect, in violation of applicable provisions of the Public Utility Code or Commission Regulations.17  We agree with ALJ Cocheres that the rates charged by AT&T pursuant to its contract with Verizon are within a zone of reasonableness and not, otherwise, in violation of the Public Utility Code (Code).  Because said rates are not unjust and unreasonable, we conclude that their incurrence by the call recipient does not impact her constitutional rights. 


17
The policies for inmate telephone use apply equally to all inmates.  Also, there is no evidence in this record that the policy is based on the content of communi​cation, notwithstanding recent policies for monitoring telephone calls.  (See Chimenti [v. Pa. Dept. of Corrections, 720 A.2d 205 (Pa. Comwlth. 1998); aff’d., 559 Pa. 379, 740 A.2d 1139 (1999)]).  
Id. at 28-30.  In Feigley I the Commission was ruling on Mrs. Feigley’s claim that the rates were too high and were an illegal tax on her free speech.  The same reasoning was applicable here because the rates were implemented in accordance with an approved tariff which made those rates just and reasonable by definition.  66 Pa. C.S. §1301.


Although it is not entirely clear from their brief, I glean that the Feigleys were trying to say that the (what they believed were unreasonably high) rates unfairly burdened the impoverished inmates.  To the extent that they were trying to raise a suspect class/equal protection argument, I find that this issue received extensive attention in Feigley I, as well.  In Feigley I, I ruled that the Commission had the jurisdiction to review an equal protection argument.  R.D. at 41-42, 46-49.  No one appeared to dispute that analysis.  In Feigley I I ruled that Mrs. Feigley and the other interveners did not properly represent the class they sought to protect.  R.D. at 46-54.  In this case there is no question that Mr. Feigley was and is an inmate.  He was and is a bona fide member of the class they sought to protect.  However, the courts have already refused to designate inmates as a suspect class for equal protection purposes.  See, Abdul-Akbar v. McKelvie, 239 F. 3rd 307, 317 (3rd Cir. 2001); cert. denied, 533 U.S. 953, 121 S. Ct. 2600, 150 L. Ed. 2d 757 (2001).  Thus, their argument that the rates unconstitutionally burden impoverished inmates must fail.
E.
Disconnected Calls

1.
Parties’ Positions



The Feigleys complained that the inmate telephone system did not work because it disconnected calls for the wrong reasons e.g. a rainstorm or a cough.  They continued by adding that the system coded the reason for the disconnections as three way calling attempts without regard to the actual causes for the disconnections.  The Feigleys argued that the system should not disconnect calls because the party receiving the calls was using a cordless phone or a cell phone.  They explained that this equipment was ubiquitous and that the inmate system should be compatible with these phones.  If the system was not compatible, then the fault was with the system.  The Feigleys asserted that there was a financial motive for the system’s sensitivity, i.e. every time a call was improperly disconnected, the inmate or his family member would incur another “connection fee” in the amount of $2.77 to reconnect the call.  They added that by coding the disconnection as a three way calling attempt, the Company could deny a refund.  The Feigleys also believed that the guards who monitored the conversations had the ability to inject comments into the conversations and the ability to disconnect conversations.  The Feigleys wanted a refund of the reconnection fees, including taxes and other fees, and they wanted the system revised to work properly.  Feigley B. at 19-22.


In another section of their Brief, the Feigleys’ contended that the technology was defective.  They believed that the system was designed to automatically blame the inmate and/or his family/friends for all disconnections.  The Feigleys wanted a refund for their costs related to what they believed was a defective system.  They argued that it was not reasonable service, if there was a phone failure every time the customer coughed.  The Feigleys did not believe that there should be a disconnection every time a customer coughed during an inmate conversation.  Feigley B. at 25-26.



VSSI properly regarded this issue and several of those which followed as contesting the reasonableness and adequacy of its service.  Initially, it described the DOC requirements for the operation of the inmate telephone system as set forth in the contract between it and the DOC.  The Company asserted that the Commission did not have any jurisdiction over the contract, citing the Commission and Commonwealth Court decisions in Feigley I.  It emphasized that all of the equipment which controlled the timing, announcement overlays and number and length of calls was installed on the customer side of the NID.  VSSI repeated its position that the Commission had no control of the behavior of the DOC.  The Company argued that the Feigleys failed to demonstrate that the operation of the inmate telephone system violated the Public Utility Code.  VSSI B. at 14‑16.


It explained that utilities were not required to render perfect service.  The Company claimed that the Feigleys failed to carry their burden of proof on all of these issues.  VSSI B. at 16‑17.



VSSI disputed the Feigleys’ assertions that the inmate telephone system was defective.  The Company explained that the equipment was required by the DOC to detect (and to prevent by disconnection) certain conditions on the line which were produced by three way calls or call forwarding.  VSSI explained that the system was sensitive to certain sounds or line electrical conditions and that other events/occurrences which produce similar sounds or electrical conditions would be interpreted as three way calls, too.  The Company claimed that the inmates and their families knew that cell phones, cordless phones, loud noises, pressing telephone buttons or using the prohibited features would result in a disconnection.  VSSI B. at 18-19.



VSSI defended itself by specifying that the DOC had responded to previous complaints by adjusting the sensitivity.  The Company conceded that the record indicated that the calls could be disconnected without an occurrence of three way calling, but emphasized that the record of the Feigley calls showed an absolute minimum of these disconnections in comparison to the overall number of calls made.  Repeating its evaluation that the system would disconnect calls in situations where three way calling had not occurred, VSSI asserted that these occurrences were unavoidable due to the requirements imposed by the DOC and the form of technology used.  According to the Company, these minimal disconnections did not rise to the level of unreasonable service.  VSSI B. at 19.


VSSI repeated its position that the sensitivity of the system was controlled by the DOC.  It noted that, if the DOC failed to control access to three way calling, the DOC would have failed to protect the public safety.  The Company concluded that, even if the operation of the detection system was considered part of the rendition of utility service, the Company’s service was reasonable and adequate because only the DOC had the discretion to change sensitivity of the system.  VSSI B. at 19-20.

2.
Recommendation


This issue relates to the question of whether VSSI rendered reasonable and adequate service.  With respect to the tendency of the inmate telephone system to disconnect calls for the wrong reasons, I note that the Feigleys raised this issue in a prior case in which I wrote the following:
The T-Netix telephone system was designed to terminate an inmate call, 1) if one party hung up, 2) if the call recipient attempted to use a three way calling feature, and 3) if the call recipient attempted to use a call waiting feature.  This system was specifically designed to provide secure, limited use telephone access for the inmates.


On the other hand, the sensitivity of the system could cause premature disconnection when a background noise was mistaken for an attempt to use a three-way calling feature.  Once the call was disconnected, one of the parties (the collect call recipient or the inmate using prepaid minutes) had to pay another connection fee to continue the conversation.  The connection fee was usually the most expensive part of the cost of the call.  Repeated disconnections were expensive for the parties.


There needs to be a balance between the sensitivity of the telephone system versus the costs of the prematurely disconnected calls.  I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  If the witnesses only testify that the telephones do not have those features, their credibility will be examined more closely than if they produce the bills.  They should also present evidence that the “plain old telephone” is not a portable [cordless] phone or a cellular one.  Both varieties can be subject [to] unexplained interference and noises which could cause disconnections.


Having received that evidence from the inmates and/or their families, the burden of going forward with evidence (not to be confused with the burden of proof) shifts to the telephone company (e.g. T‑Netix).  The company must show that the system disconnected the call for a legitimate reason.  Again, production of the records (e.g. computer screen print outs) will likely be more persuasive than oral testimony.  


Assuming the company produces evidence to explain the disconnection, the burden of going forward with the evidence would again shift to inmates and/or their families.  They would be required to produce evidence that in some way discredits the reasons offered by the company.  


After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.

George Feigley, AK-2760 v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2005, at Docket No. C-20029138 (Slip Op. at 24-26) (Feigley IV).  (Emphasis in the original.)


In this case Mrs. Feigley testified that Mr. Feigley was authorized to contact her on any one of three telephone numbers.  She continued that telephone service was provided to her by two hard lines, one of which was dedicated to her computer.  She explained that the vast majority of incoming calls from her husband used the other hard line (not the computer line) and that she used a cordless phone.  The third number was her cell phone which she admitted was not particularly reliable and cut off calls to other phones.  This testimony was consistent with Ms. Ashelman’s testimony which was presented by the Feigleys.  Company records showed that all of the following dates recorded disconnections due to three way call attempts:  July 14, 2004, August 11 and 14, 2004, January 8, 2005, and February 14 and 19, 2005.  Tr. 14-17.  Under these circumstances, I find that the evidence produced by the Feigleys demonstrated that Mrs. Feigley’s regular use of a cordless phone and, perhaps, her cell phone triggered the disconnections.  Applying the criteria set forth in Feigley IV, I find that the Feigleys’ failed to carry their burden of proving that the disconnections were the result of unreasonable or inadequate service from VSSI.


There is one point raised by VSSI which requires further comment.  The Company argued that it was rendering reasonable and adequate service because the equipment which caused the disconnections was required by the DOC.  This defense is flawed.  The standard of reasonable and adequate service is set forth in the Public Utility Code (66 Pa. C.S. §1501).  VSSI must meet that standard.  The Company entered into a contract which required it to render and be paid for providing inmate telephone service.  At the time it entered into the contract, VSSI knew it would be required it to use DOC equipment that would cause disconnections which had the potential to prevent it from meeting the standard.  Accordingly, I find that, as a matter of law, it cannot avoid liability because the DOC had control over the equipment.  VSSI knew or should have known, when it signed the contract, that it had placed limitations on itself for rendering reasonable and adequate service.
F.
Automatic Interruptions of Calls

1.
Parties’ Positions


The Feigleys complained that their 15 minute calls were interrupted a total of five times by messages that preempted their conversations and used time for which the parties to the call were charged.  They asserted 1) that these interruptions were unreasonable per se, 2) that the interruptions violated their First Amendment rights, 3) that there was no legitimate reason for the announcements and 4) that the call could not be forwarded to anyone who didn’t already know that the call came from a prison.  The Feigleys dismissed the proffered defense that the DOC required these interruptions because the excuse did not make the announcements any less unreasonable.  They continued that nothing in the law required these interruptions to burden their conversations or that required the Feigleys to pay for the time being used by the announcements.  They requested alternatively that the announcements be stopped, reduced in number or played in the background.  They wanted their money refunded which paid for these interruptions in the amount of $94.50 plus taxes and fees or to be granted 350 minutes of free talk time.  Feigley B. at 22-23.


Citing my Initial Decision in Feigley IV, VSSI argued that the Commission had already rejected this argument.  The Company repeated its position that, because the announcements were required by the DOC contract, the interruptions were not a public utility service.  VSSI asserted that it would be incongruous for this Commission to declare those provisions of the contract to be unreasonable.  The Company continued that the overlaid announcements were required in part by statute.  66 Pa. C.S. §2907(a).  It emphasized that the equipment which provided these announcement were on the customer side of the NID.  The Company characterized the interruptions (which totaled less than 15 seconds per call) as minimal.  VSSI B. at 17-18.

2.
Recommendation


With the exception of the suggestion that my Initial Decision in Feigley IV was “Commission precedent,” I agree with VSSI.  I have already presented my solution for this issue to the Commission in the following format:

The third allegation was that they were being charged by the minute for calls including system announcements which made conversation impossible.  Mrs. Feigley testified that, during a 15 minute telephone call, the parties would be interrupted a total of five times.  Three of the announcements would remind the parties that the call was being recorded.  One announcement would tell the parties that there was one minute remaining.  The last announcement would tell the parties that there was 15 seconds remaining.  Mrs. Feigley believed that she was being billed for the time she was listening to the announcement for the rates at the beginning of the collect call.  Mr. Feigley had the same concerns.  These particular allegations have been the subject of other inmates’ complaints, as well.  The Company responded to the issue by noting that 1) the time used to present security and cost information at the start of each prepaid inmate telephone call was not charged to the inmates’ accounts, 2) the time used to present security and cost information at the start of each collect inmate telephone call was not charged to the recipients of inmate collect calls, 3) the collect call recipients were charged from the second they accepted the charges for the call and 4) the time used for the announcements required by the DOC (which overlay the conversation in progress after the call connection was  made) was paid for by the collect call customer or the prepaid inmate customer. 


A brief description of some of the background will put this issue in context.  Inmates are restricted in their access to the telephone system to contact their family, friends and attorneys in the outside world.  Their calls are normally limited to 15 minutes which either the inmate or the call recipient pays for.  Understandably, they are quite concerned about getting their full 15 minute allotment.  They regard any interruption which preempts their conversation as very annoying and wasting their precious seconds and minutes.  Having made this evaluation, I find that T‑Netix is not responsible for these interruptions.  The Company has made it clear that neither the inmate (using prepaid minutes) nor the collect call recipient pays for the initial announcement.  I agree.  T-Netix also made it clear that, after the call is connected, the parties must pay for the announcements which are required by the DOC.  I personally have some problem trying to figure out the value of at least two announcements in a 15 minute conversation which drown out the conversation and remind the parties that the call is being recorded.  A 15 minute call is too short a time period for me to believe that the parties to the call need to be reminded in such a preemptive manner.  However, I can not conclude that these interruptions violate the Public Utility Code, the Commission regulations or a Commission Order.  In this instance, I remind the parties that the inmate phones are furnished subject to restrictions.  The preemptive announcements are yet another inconvenience being visited on the friends and families of the inmates due to the fact of the inmates’ incarceration.  I hasten to add that the remaining announcements (i.e. one minute left and 15 seconds left) play in the background and do not preempt the conversations.  These announcements do not seem to annoy the parties.  Indeed, I regard them as useful cues and do not find them to be the least bit unreasonable.

Feigley IV at 21-22.  There is one small correction which must be added to the above quotation.  The testimony in this case demonstrated that the “one minute left/15 seconds left” announcements were now in preemptive format and just as annoying to the Feigleys as the other announcements.  Tr. 81.  Having made that correction, I found nothing in the record of this case which persuaded me that the above analysis should be modified.  
G.
Accurate Call Timing

1.
Parties’ Positions


The Feigleys challenged the accuracy of the timing of 15 minute calls.  They took the position that the cost of the calls was generally high.  The Feigleys calculated the cost (including taxes and fees) to be $0.52 per minute or $0.0086 per second.  They pointed out that, even if each inmate was charged the full 15 minute price and short-changed by 10 seconds, the total annual cost to the inmates would provide a windfall of over one million dollars in overcharges.  The Feigleys advocated charging the inmates in one-tenth of a minute or 6 second intervals (rather than the current one minute billing intervals) to reduce the “injury” to the customers.  As a remedy they wanted the timing of the calls to be independently certified and a refund of $30.10 for the value of experienced overcharges or 58 minutes of free talk time.  Feigley B. at 23-24.


In response VSSI reviewed the testimony of Mr. Ries, a VSSI employee, who had selected a sample of the Feigley calls and compared the times listed on the T-Netix Inmate Control System to the times for the same calls on the VSSI platform switch, the recorded times were the same for all comparisons.  The Company posited that Mr. Feigley could not have timed the calls as accurately with his wristwatch.  It concluded that the Mr. Feigley was not credible on this issue and had not carried his burden of proof on this issue.  VSSI B. at 23-24.

2.
Recommendation


This issue was factual, and I agree with VSSI.  Mr. Feigley legitimately questioned the timing of the calls.  I found his initial testimony that he timed the calls with his watch was sufficient to establish a prima facie case.  Thereafter, the burden of persuasion shifted to the Company to rebut his proof.  The Company carried that burden with the testimony of Mr. Ries who compared the electronically recorded times for a sampling of the Feigley calls and found that the reported times from the VSSI switch were the same as recorded on the T-Netix Inmate Control System.  The Feigleys had no response.  I found the Company’s criticism of the accuracy of Mr. Feigley’s watch to be credible.  As a result, I concluded that the Feigley’s failed to carry their burden of proof on this issue.
H.
Billing Issues

1.
The $3.99 Fee For Paying One’s Bill 


a.
Parties’ Positions


The Feigleys’ contended that Mrs. Feigley was assessed a $3.99 fee for paying her bill.  They believed the fee was illegal and improper.  The Feigleys viewed the fee as a form of extortion.  They asked that the Commission consider whether T-Netix should be permitted to continue utility related business in Pennsylvania.  Feigley B. at 26.



VSSI denied that its customers incurred a fee for paying their bills.  The Company pointed to the Feigleys’ telephone bills in the record and noted that the bills had no entry for $3.99.  VSSI acknowledged that such a fee existed, but explained that only the customers paying by telephone check or by credit card incurred the fee.  The Company continued that the $3.99 was a pass-through of fees charged to T-Netix for making those services available.  Citing 52 Pa. Code §63.117, VSSI claimed that as an interexchange carrier it was not subject to Chapter 64 of the Commission regulations and that its $3.99 fee could not be violative of any regulation.  
VSSI B. at 20.


b.
Recommendation


This issue raised both a straight factual question (Did she pay the fee?) and a legal question (Was the fee legal?).  On the one hand, Mrs. Feigley testified that she paid the fee when she paid the VSSI bill by credit card and that in the past, even when she paid by personal check or money order, she was required to pay the $3.99 fee.  Tr. 121.  On the other hand, Mr. Ries testified that VSSI only imposed the $3.99 fee as a pass-through from a bank or credit union when the customer paid by verbally authorized check or credit card.  See, Finding of Fact 88.  


With respect to her testimony about paying the fee when she paid by check or money order, I find in favor of the Company for three reasons.  First, the testimony of Mr. Ries was similar to the explanation provided in a prior case.  In Strandberg v. T-Netix, Initial Decision, dated February 10, 2005, at Docket No. C-20039780 (Slip Op.) (Strandberg), I made the following Finding of Fact and described the $3.99 fee as follows:

43.
The $3.99 transaction fee for processing a phone check was a direct pass through for the vendor which processed the customer’s check.  Tr. 32.

* * *

In those instances where her line was blocked, the fastest way to pay the bill was to authorize a “phone check.”  A phone check was a verbal authorization to remove full payment for the T-Netix bill from Ms. Strandberg’s checking account.  The transaction fee (above the cost of the T-Netix bill) for the phone check was $3.99.  (The $3.99 transaction fee for processing a phone check was a direct pass through for the vendor which processed the customer’s check.)
Slip Op. at 8, 17-18.  Second, in her direct testimony and on cross-examination, Mrs. Feigley’s testimony showed some hesitancy, as follows:

A.
When I sent Money Order and check, I was charged the fee.  That was some time ago.  I’ve been paying with a credit card which is subject to the fee.  To the best of my knowledge, I paid that fee when I sent payments in, in those forms.
Q.
You actually tried to pay with a Money Order and they actually still charged you the $3.99?

A.
I believe that is the case.

* * *

CROSS EXAMINATION

BY MR. MR. [sic] STEWART:

Q.
Ms. Feigley, do you have any bills that show this phantom $3.99 fee?

A.
No, not with me.  It was some time ago.  That’s why I said, to the best of my knowledge it is true.  I cannot prove it to you at this moment.

Tr. 121.  Third, while I appreciate Mrs. Feigley’s candor about her memory, her very truthful uncertainty tipped the scales in favor of VSSI.  In this instance, she knew or should have known that this subject would come up.  She should have brought the bills which she said she did not have with her.  I do not wish to penalize her and Mr. Feigley for her honesty, but the law requires that they carry their burden of proof, and under these circumstances, they have not done so.


With respect to the allegation of whether the fee was illegally assessed, the Feigleys cited no statute, regulation or order which was violated by the imposition of the fee.  Obviously, they did not like the fee, and I stress that they could have avoided it by paying by personal check or money order.  Instead, Mrs. Feigley testified that she paid the fee because she paid the VSSI bill with her credit card.


Unfortunately, VSSI provided a response to this issue which was filled with inaccuracies, prompted my review of its tariffs and laid the groundwork to require a refund (as requested in the Complaint) and to assess civil penalties.  VSSI argued:


Billing and collection services of interexchange carriers (“IXC”) such as VSSI or T-Netix, are not subject to the requirements of Chapter 64 of the Commission’s regulations.14  Consequently, even if it were true that VSSI or T-Netix did charge $3.99 as alleged by Mrs. Feigley just to pay the bill, that rate cannot be found to violate any regulation.  Mrs. Feigley’s allegation is not true, however, and the Commission can resolve this allegation on that basis alone.  There is no $3.99 fee just to pay one’s bill. 

14
52 Pa. Code § 63.117 TA \l "52 Pa. Code § 63.117" \s "52 Pa. Code § 63.117" \c 6 .  This section applies only to the informal and alternative dispute resolution procedures of Chapter 64 to actions against IXCs in enforcing “this sub-chapter,” namely subchapter “I”, which regulates IXC resellers.
VSSI B. at 21.  I interpreted the first sentence of the paragraph to specify that both VSSI and T‑Netix were IXCs and to disclaim the concept that these IXCs were subject to the Commission regulations in Chapter 64 (52 Pa. Code §§64.1 et seq.).  Albeit not the model of clarity, I interpreted the footnote to expand on that conclusion by specifying that Section 63.117 “only” applied informal and alternative dispute resolution procedures to IXC resellers.  Assuming that the Company’s interpretation of Section 63.117 was correct (and, as will be shown below, it is not), I came away with the idea that VSSI was saying, if the IXC was not a reseller, then the IXC did not come within the purview of Section 63.117.  52 Pa. Code §63.117.  In addition, I also believe that a fair reading of the footnote would lead the reader to the conclusion that VSSI (and perhaps T-Netix) were not IXC resellers.  Conversely, I concluded VSSI was conceding that, if an IXC was a reseller, then Chapter 64 (with the restrictions advocated by the Company) would be applicable.


Without reference to the regulation, I find the first two inaccuracies are that both VSSI and T-Netix are IXC resellers.  I know that T-Netix is a reseller because throughout its history (and particularly at the start of the cases filed against it) of litigation before this Commission, T‑Netix regularly pleaded that it was an IXC reseller.  See, e.g. Strandberg. I.D., Slip Op. at 2 and Finding of Fact 40 at 8.  VSSI is a reseller, as set forth in its tariff.  Because the tariffs are not part of the record of this case, I hereby take official notice of both of the VSSI tariffs (52 Pa. Code §5.408) which each contain the following paragraph, quoted below:
2.1
Undertaking of the Carrier
* * *

2.1.3.
Carrier neither owns nor operates telecommunications facilities within the Commonwealth of Pennsylvania, but rather resells telecommunications services provided by other carriers.  Notwithstanding the foregoing, Customer shall be considered a customer of Carrier, and not a customer of any other carrier.

VSSI PA. P.U.C. Tariff No. 5 at Original Page 13 and VSSI PA. P.U.C. Tariff No. 6 at Original Page 9.  (Emphasis in the original).  Accordingly, I find that Section 63.117 is applicable to the Company.  


The third inaccuracy was VSSI’s interpretation of Section 63.117, which is quoted below:
§ 63.117.  Enforcement

In addition to presiding over formal complaints brought against interexchange resellers, the Commission will utilize the dispute and informal complaint procedures prescribed for residential billing disputes under Chapter 64 (relating to standards and billing practices for residential telephone service) for enforcing this subchapter. The nonpublic utility aggregator, caller or customer, the interexchange reseller and the local exchange carrier serving the nonpublic utility aggregator or customer shall be given the opportunity to participate in these informal complaint proceedings. The Bureau of Consumer Services will have primary jurisdiction over informal complaints arising under this subchapter.

Id.  (Emphasis in the original).  The first obvious problem is that, contrary to the Company’s assertion, the phrase “alternative dispute resolution” does not appear in the Section.  I agree with VSSI that the Section makes an IXC reseller subject to the informal procedures of Chapter 64.  However, I hasten to add that the IXCs are also subject to “formal complaints brought against interexchange resellers” and “dispute” complaint procedures which specifically includes “standards and billing practices” as set forth in Chapter 64.  Chapter 64 defines “disputes” as follows:
§ 64.2 Definitions

* * *

   Dispute—A grievance of an applicant, customer or customer’s designee about a utility’s application of one or more provisions covered by this chapter, including credit determinations, deposit requirements, the accuracy of amounts billed or the proper party to be charged, which remains unresolved after the initial contact or utility follow-up response when the applicant, customer or customer’s designee consents to the utility reviewing pertinent records or other information and calling back. The term does not include a disagreement arising from matters outside the scope of this chapter, or failure to negotiate a mutually satisfactory payment agreement regarding undisputed amounts, or a disagreement over billing data provided to the local exchange carrier by an interexchange carrier.

Id.  (Emphasis in the original).  I can find nothing in the definition of “dispute” which would exclude VSSI from the purview of Chapter 64.  Indeed, I concluded that (contrary to the Company’s assertion about IXC billing and collection practices) reading Section 63.117 and the definition of “dispute” together brought the billing dispute contained in this issue squarely within the jurisdiction of the Commission.


Having concluded that the Commission has jurisdiction over the subject, the question remains whether the additional assessment of $3.99 for payment of VSSI’s bill by verbal check or credit card is legal.  The answer is “No.”  Insofar as this judge is concerned, adding a charge (which was in addition to the tariffed rate) to make available two additional bill payment options for providing inmate service is yet another rate.  In accordance with the Public Utility Code, VSSI chose to maintain tariffs on file with this Commission.  66 Pa. C.S. §3018(b)(2).  Again, because the Company tariffs are not part of the record, I hereby take official notice of the Payment and Billing subsections of VSSI PA. P.U.C. Tariff No. 5 at Original Pages 18-19 and VSSI PA. P.U.C. Tariff No. 6 at Original Page 12 and the Inmate Services subsection of VSSI PA. P.U.C. Tariff No. 6 at Pages 39-41.2.  My review of the tariffs on file with the Commission revealed no suggestion of any kind of surcharge for using a verbal check or credit card to pay the bill.  In my opinion, if the IXC filed a tariff, the tariff should be accurate.  Otherwise, there is no reason to create the record.  I note that some of the above referenced pages were revised in 2005 which showed the Company recognized its obligation to make the tariff current.  I also stress that I am not disagreeing with the Company representation that the $3.99 fee is a pass-through for the fees charged by the financial institutions which make the transaction possible.  



I emphasize that there is a sound policy reason for making VSSI subject to Chapter 64, as well.  To wit, in the context of inmate telephone service there is no such thing as choice or competition.  If the inmates and their families and friends do not receive reasonable and adequate service, they have no alternative supplier to choose and must come to this Commission to seek redress.  Even if Chapter 64 did not apply, it would be available by analogy in any analysis where Section 1501 issues were involved.  66 Pa. C.S. §1501.



The obvious remedy is to amend the tariff as soon as possible.  However, because the statute was amended to remove the Commission’s authority to require the utility to file a tariff, I will not recommend any such action.  Compare, 66 Pa. C.S. §3008(b) Repealed to 66 Pa. C.S. §3018(b)(2).  On the other hand, because VSSI chose to file a tariff (and not a price list) and because the Company is required to adhere to its tariffs, the Company is simply not authorized to impose the charge on its collect call customers.  66 Pa. C.S. §1303.  Mrs. Feigley proved she paid the surcharge when she testified that she paid her bill with a credit card.  That testimony dovetailed neatly with the description of the surcharge provided by Mr. Ries.  Under these circumstances, Mrs. Feigley is entitled to refund for each time she paid an additional $3.99 on her credit card plus interest at the legal rate from the date of each transaction.  66 Pa. C.S. §1312(a).  Since the information about her credit card payments is not in the record, I will recommend that she meet with VSSI representatives within 30 days of receipt of the Commission’s final order and bring with her any credit card record which shows she paid the additional fee.  Thereafter, VSSI will be given 30 days to calculate and pay the money owed.


In summary, I have found that the Feigleys did not carry their burden of proving they paid the $3.99 fee when Mrs. Feigley paid her VSSI bill by check or money order.  On the other hand, they did carry their burden of proving they paid the $3.99 fee when Mrs. Feigley paid her VSSI bill by credit card, and she is entitled to a refund for each of those transactions.

2.
Reasonable Bills


a.
Parties’ Positions


The Feigleys explained that Mrs. Feigley received bills from Verizon and T‑Netix and that she did not want to do business with T-Netix.  They complained that they had no confidence in the validity of the T-Netix bill and no way to audit it.  The Feigleys asserted that the bills were unclear and some of the charges could have been duplicated on the Verizon bill.  They challenged T-Netix’s participation in the billing process, asserted that VSSI or Verizon could do the billing without T-Netix, viewed T-Netix’s involvement as coercive and thought that T-Netix involvement was adding to their financial burden.  Feigley B. at 26-27.



VSSI denied that Mrs. Feigley presented any evidence which showed she was coerced into using T-Netix as a billing agent or which showed the billing was inadequate.  The Company emphasized that Mrs. Feigley testified that she did not have a long distance carrier.  As a result, Mrs. Feigley would not have been able to use Verizon as her billing agent for collect long distance calls.  VSSI B. at 20.


b.
Recommendation


Having reviewed the record, I agree with the Company.  VSSI correctly identified the most important fact which undermined the Feigleys’ position:  Mrs. Feigley did not have long distance service from Verizon.  In other words, in order to receive collect long distance calls from her husband, another carrier had to provide the billing.  In addition, the Company put on evidence that the Feigley direct bill collect call account was established prior to August 2003 which is the month when VSSI started serving the inmate population.  The Feigleys did not respond to this evidence.  I also found nothing which violated the statute, regulations or orders of the Commission in the Company’s decision to continue to use T-Netix as its billing agent.  I reviewed the two page excerpts of the T-Netix bills (Feigley Exh. Nos. 1 and 2) submitted by the Feigleys.  I thought the print was small, but did not have difficulty understanding that one page provided a list of the calls, dates, minutes used and charges for the billing period and that the other page totaled the minutes used and charges used from the preceding list and added tax to the customers’ total for the month.  No bills from Verizon were introduced nor did either Feigley testify about any specific charges that were listed on both bills.  Those omissions made it impossible to conclude that the Feigleys were charged double.  The Feigleys presented no evidence to use as a basis for comparing contract expenses for the services from T-Netix to in‑house costs for VSSI’s personnel to perform the billing function.  Under these circumstances, I find that the Feigleys failed to provide the needed evidence to sustain their burden of proof.  The claim is denied.
I.
Customer Service 

1.
Parties’ Positions


The Feigleys argued that the VSSI did not have a readily accessible, business like customer service center.  They believed that the customer service representatives should have the ability to investigate problems, should be able to correct any problems encountered and should be able to make refunds or adjustments.  The Feigleys pointed to Mrs. Feigley’s experience with a customer representative named Lisa who was allegedly rude during her conversation with Mrs. Feigley.  They were also disappointed with Ms. Ashelman who was also unable to adjust accounts or refunds.  Feigley B. at 27-28.



VSSI disputed Mrs. Feigley’s testimony that Lisa was rude to her.  The Company renewed its objection to Feigley Exh. 4 which was an article purportedly written by Mrs. Feigley under the pen name of Irene West in which Ms. West described her experience with Lisa.  VSSI challenged Mrs. Feigley’s credibility on this issue and claimed the article was hearsay.  The Company claimed that the article was intended to spur others into complaining about Verizon.
VSSI B. at 21-22.



VSSI also disparaged the Feigleys’ criticism of Ms. Ashelman, the ShawnTech administrator.  The Company noted that Ms. Ashelman was not asked about her contacts with the Feigleys.  Instead, VSSI explained that after Ms. Ashelman testified and left the hearing the Feigleys complained about discussions with Ms. Ashelman in which she denied any ability to make refunds.  Ms. Ashelman had no opportunity to agree with or dispute the Feigleys’ claims.  The Company asserted that the Feigleys could not conclude that they received unreasonable service because Ms. Ashelman did not have the duty or authority to make refunds.
VSSI B. at 22.


VSSI emphasized that for all of Mr. Feigley’s prison experience he had failed to submit a telephone discrepancy form to report his alleged problems with the AITS.  Instead, he used an inmate grievance form which meant his telephone complaint would be reviewed by prison officials instead of the ShawnTech administrator.  The Company argued that, if Mr. Feigley was dissatisfied with the way the DOC resolved his grievance, it was not a reflection on VSSI’s ability to render adequate and reasonable service.  VSSI B. at 22-23.


2.
Recommendation


Having reviewed the record and the Public Utility Code, I agree with VSSI.  Whatever services are performed by a regulated utility, the standard is the same.  A utility must render reasonable and adequate service.  66 Pa. C.S. §1501.   Without getting into issues of credibility, I find that, even if everything the Feigleys said was true, they did not carry their burden of proving that VSSI rendered unsatisfactory service.  


Essentially, the Feigleys wanted to add three facts together as proof that the Company rendered unreasonable service.  First, they said a Verizon customer service representative was rude to Mrs. Feigley.  Second, they said they were disappointed that Ms. Ashelman did not have the authority to issue refunds.  Third, Mr. Feigley was not satisfied with the DOC response to his grievance about the AITS.  Of these three facts only one dealt with Company personnel.  However, one rude service representative does not make a violation of the statute.  The addition of their complaint about Ms. Ashelman’s limitations (i.e. she was not permitted to make refunds) was not enough cumulatively to breach the threshold.  More specifically, Ms. Ashelman was not an employee of VSSI.  Rather, she was a ShawnTech technician.  Her job was to try to fix technical problems with the equipment or to alert those people who could.  Even though she was geographically close to the prison and required to be on site, she was not authorized to make refunds.  Given that she was not employed directly by the Company, I was not surprised that she was unable to do so.  Quite simply, it was not her or her employer’s money she would have been giving away, it would have been VSSI’s.  And last, Mr. Feigley submitted a rather detailed grievance about the AITS to the prison authorities.  He should have known to submit an Inmate Telephone Form.  The result was that his grievance was not reviewed by VSSI personnel.  Instead, it was reviewed by DOC personnel.  I cannot hold the DOC to the same standard as the Company.  This Commission’s powers are limited in relationship to other governmental units.  The DOC does not own or operate a utility.  Under these circumstances, I cannot find that these three facts, individually or collectivity, amount to a violation of Public Utility Code.
J.
Fraud

1.
Parties’ Positions


The Feigleys claimed that VSSI knew or should have known that the AITS did not work, but managed to sell the product/service to the state government anyway.  In their opinion, this business practice was a fraud on the customers who used the system.  They believed that the Commission had the duty to correct it or to refer it to the State Police or the Attorney General for further investigation.  The Feigleys asserted that money could be saved by making changes to the equipment and authorizing refunds.  Feigley B. at 28-29.



Although the Company did not provide a direct response to this argument, I note that it did argue (summarized above) that the call forwarding/three way call detection equipment worked properly.  VSSI B. at 18-20.

2.
Recommendation



The Feigleys raised this issue as one of their requests for a remedy.  After Mr. Feigley presented his testimony on requested remedies, we discussed his suggestion on the record.  Tr. 87-88.  At that time, I explained that this Commission can do no more than the statute would allow and that the Public Utility Code contained very few references to crimes in general and none to fraud.  It was obvious that the Feigleys did not like the way the AITS operated.  In fact, I have ruled repeatedly that it disconnected calls for the wrong reasons. See, e.g. Feigley IV.  However, the fact that it did not function to exclude only calls in which three way calling or call forwarding was attempted did not make it fraudulent.  The real remedy was to require the Company to refund the connection fee when the inmate could demonstrate that the system malfunctioned through no fault of the parties to the call.  Accordingly, this claim must be dismissed.
K.
The State Utility

1.
Parties’ Positions


After conceding that it is possible for a state agency to provide utility service, the Feigleys accused the DOC of conducting telephone service for profit.  They asserted that the Commission should only permit the DOC to recover its costs.  The Feigleys noted that some profit from the contract to provide inmate telephone service flowed into the state treasury.  They denounced this profit flow as a kickback, bribe or corrupt inducement which resulted in requiring the Feigleys and other prisoners and their families to pay a special tax in violation of Article V of the Pennsylvania Constitution.  Feigley B. at 29-30.



VSSI did not respond directly to this argument.

2.
Recommendation


There were three flaws in the Feigleys argument:  The first two flaws were that they have raised similar arguments in Feigley I and lost.  The third flaw was that the reference to Article V of the Pennsylvania Constitution was not relevant to their case.  


With respect to the first flaw, in Feigley I Mrs. Feigley challenged the fact that the contract for inmate services was not let to the lowest bidder.  In this case the Feigleys were complaining about “profits” which flow into the state treasury.  Those “profits” are the revenues from the contract between the DOC and the telephone service provider.  I view the current assertion that the Commission should only allow the DOC recoup its costs as yet another effort to have the Commission review the contract.  In Feigley I this Commission clearly rejected that position, as follows:


(a)
Primary Jurisdiction of the Commission

In Conclusion of Law No. 8, presiding ALJ Cocheres found that the Commonwealth contracts at issue were not improper:  

8.
The contracts between AT&T and the Commonwealth to render public payphone service and inmate tele​phone service are valid.  They were adopted in legitimate arms length transactions with authorized agents of the Commonwealth.  

Implicit in this Conclusion of Law is the proposition that the alleged improprieties relating to the contract between AT&T (as subcontractor) and the Commonwealth was a matter properly brought before this Commission.  ALJ Cocheres further concluded that this Commission was not precluded from considering the Complainant’s constitutional claims, as long as those claims did not go toward this Agency’s enabling statute.  (See Conclusion of Law No. 4, above).


On consideration of the position of the Parties, and review of the record, we shall adopt the result reached by ALJ Cocheres, consistent with this Opinion and Order.  We shall modify the ALJ’s reasoning to add that the doctrine of primary jurisdiction applies to the contentions asserted by the Complainant with regard to her challenge of the bidding practices of the Commonwealth.  The doctrine of primary jurisdiction (or primary exclusive jurisdiction) has been developed to create a workable relationship between the courts and administrative agencies so that, in appropriate circumstances, the courts can have the benefit of the agency’s views on issues within the agency’s competence.  


In Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980), the Supreme Court favored a bifurcated procedure where complex matters within an agency’s area of expertise are resolved by the agency.  (See also Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977)).  Those matters not requiring the application of the agency’s specialized knowledge or expertise are resolved by the courts.  See DeFrancesco v. Western Pa. Water Co., 499 Pa. 374, 378, 453 A.2d 595 (1982).  Where resolution of a party’s claim depends upon no rule or regulation predicated on the peculiar expertise of the Commission, no agency policy, no question of service or facilities owed to the general  public, and no particular standard of safety or convenience articulated by the Commission, then the court should not refer the matter to the Commis​sion.  See, MAPSA v. PECO Energy Company; Docket No. P‑00981615, et al. (Order entered May 19, 1999) – Commission referral of matters to the Pennsylvania Office of Attorney General due to the primacy of First Amendment issues and deceptive advertising claims.  


Therefore, as an administrative agency of the Commonwealth, this Commission cannot provide a means of redress to Mrs. Feigley regarding the merits of her legal claims that there were improprieties in the Commonwealth bidding procedures.  Neither would it be appropriate for this Agency to consider the Complainant’s suggestions that there were competing and conflicting financial objectives on the part of the Commonwealth DOC which led to the selection of the successful bidder.10  The jurisdictional limits of our authority would extend only to the Complainant’s dispute over the resulting rates and services of AT&T.  It is this issue that is clearly within this Commission’s expertise and enabling authority.  The related issues must be pursued in a court of law having the requisite jurisdiction.


10
The Complainant strongly suggests that she is, as a collect telephone call recipient, within the class of persons on whose behalf the DOC should act in its solicitation of bids.  The Commonwealth contract involved here provides approximately $3 million per year to the DOC which is used for the Inmates General Welfare Fund.  This fund is, in turn, used to provide services to inmates, such as recreation, entertain​ment, etc.  (See Findings of Fact Nos. 92-96).  Consequently, the negotiated contract bid price provides benefits to taxpayers and prisoners by ameliorating the tax burden of incarceration.  (Finding of Fact No. 96; Tr., p. 165).   

Feigley I, Opinion and Order at 18-20.  (Emphasis in the original).  Ultimately, the Commonwealth Court upheld the Commission Order, but did not address this issue directly.  Feigley v. Pennsylvania Public Utility Commission, 794 A.2d 428 (Pa. Comwlth. 2002).


With respect to the second flaw, Mrs. Feigley also raised a taxing free speech in issue in Feigley I which was oriented to the First Amendment of the United States Constitution.  This argument was reviewed in Burdening The Feigleys’ Constitutional Right Of Expression, Chapter D, above.  In essence, the Commission rejected this claim in Feigley I and the Commonwealth Court affirmed the Commission’s decision.  Feigley I, Opinion and Order at 30-32.  Feigley, at 794 A.2d 428, 431-432.


The third flaw was the Feigleys’ reference to Article V of the Pennsylvania Constitution.  Article V is entitled “The Judiciary,” and set forth the structure of the trial and appellate courts in Pennsylvania.  The Article is comprised of 47 different sections.  The Feigleys’ argument does not point to any of the sections as being violated.  There was nothing during my brief review of the Article which suggested support for the concept that levying a “special tax” was contrary to the contents of the Article.


Under these circumstances, I can find no merit to the argument that the Commission should control the profits resulting from the contract for telephone service to the inmates, no merit to the contention that the payment of Commission approved tariffed rates constitutes a special tax on the inmates and their families and no merit to the idea that Article V of the Pennsylvania Constitution was violated by the facts or law of this case.
L.
Motion for Admission of After Discovered Evidence


As noted in the History of the Proceeding, on July 1, 2005, the Feigleys filed a Motion For Admission Of After Discovered Evidence (Motion).  On July 7, 2005, VSSI filed an Answer Of Verizon Select Services, Inc. To The Complainant’s Motion For Admission Of After Discovered Evidence.  


The Motion alleged:  1) that there was a hearing before the undersigned on June 28, 2005, in the case of Yount et al. v. T-Netix, Inc., at Docket No. C-20042655, 2) that at the hearing a T-Netix technician testified that the “eavesdropping gadget does not work properly” and 3) that the issue of defective T-Netix equipment was a critical element of the Feigleys’ case.  As a remedy, the Feigleys requested that I take judicial notice of the technician’s testimony.  



VSSI objected to granting the Motion.  Its Answer alleged:  1) that the Motion was an illegal attempt to submit late-filed evidence after the record closed, 2) that Commission decisions must be based on record evidence, 3) that the Feigleys participated in the hearing process by presenting evidence from themselves and other witnesses they had subpoenaed, 4) that the record was completed and briefs had been filed, 5) that the request was not timely, 6) that the testimony in question would be hearsay if included in the record of this case, 7) that VSSI had no opportunity to cross-examine the technician, 8) that the Company would be prejudiced by the admission of this evidence, 9) that the Feigleys failed to comply with the requirements of the Section 5.407 of the Commission’s regulations and 10) that, if the evidence was admitted, VSSI wanted a hearing to cross-examine the witness and to file an amended brief.


Section 5.431 of the Commission’s regulations states, in part, as follows:

(a)  Once the record is closed, no additional evidence may be introduced or relied upon by a participant unless allowed for good cause shown by the Commission or presiding officer upon motion of a participant under §  5.402(b) (relating to admission of evidence) and §  5.571 (relating to reopening prior to a final decision), consistent with §  5.253 (relating to transcript corrections).
52 Pa. Code §5.431(a).  Section 5.571 states, in part, as follows:
(a)  At any time after the record is closed but before a final decision is issued, a participant may file a petition to reopen the proceeding for the purpose of taking additional evidence. 

 (b)  A petition to reopen shall set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 

* * *

 (d)  The presiding officer, before issuance of the presiding officer’s decision or certification of the record to the Commission, otherwise the Commission, upon notice to the participants, may reopen the proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 

52 Pa. Code §5.571(a)(b) and (d).  Having reviewed the regulations and compared them to the Feigleys’ Motion, I have concluded that the Motion must be denied.


Section §5.431(b) requires that the Feigleys show good cause (as defined by Section 5.571) for their request to be granted.  In turn, Section 5.571(a) requires that the Feigleys demonstrate a material change of fact or law which occurred after the close of the record.  Their allegations demonstrate that they learned of additional evidence after the record closed and that they believed that the evidence was important to their case.  Unfortunately, the importance of the evidence to them did not fulfill the requirement set forth in the regulation.  More specifically, there was no “material” change in the facts.  The Feigleys already testified about what they thought the problems were.  Their problems with the system were not unusual in comparison to the issues defined by other prisoners who also filed complaints with this Commission.  


As the presiding officer in the case of Yount et al v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., at Docket No. C-20042655, I heard the testimony from Mr. Batts, a T‑Netix employee, which the Feigleys want to put into this record.  I reviewed his testimony prior to ruling on this Motion.  Frankly, it was not quite as promising as the Feigleys thought it would be.  Mr. Batts explained how the three way call detection system worked and very specifically testified that the system was not defective.  He also acknowledged that the system would disconnect calls if the signal it received could be interpreted as an attempted three way call, e.g. using a cordless phone which automatically switched channels while the conversation was in progress.  Yount, Further Hearing, June 28, 2005, Tr. 323-324, 329-330.   The testimony about the cordless phone creates a problem for Feigleys because Mrs. Feigley testified that she used a cordless phone to talk to her husband, and I have already ruled that, if a call was disconnected when the called party was using a portable phone, there would be no remedy or recourse.   Thus, in the final analysis, even if the testimony were added to this record, it would not be useful to the Feigleys to help them carry their burden of proving the system was defective.  Under these circumstances, there is no reason to reopen the record.  52 Pa. Code §5.571(b).
IV.
CONCLUSIONS OF LAW
1. Mr. and Mrs. Feigley had the burden of proving that T‑Netix violated the Public Utility Code, a Commission regulation or a Commission order.  Public Utility Code, 66 Pa. C.S. §§332(a), 701.
2. If she had not already done so, Mrs. Feigley should immediately call her local service provider, explain that she had not requested call forwarding, direct the company to stop the service and request a refund for any monthly fees (providing she never used the service).

3. The Feigleys failed to give VSSI proper notice of the issue of cramming call forwarding onto Mrs. Feigley’s telephone service.

4. Mrs. Feigley’s testimony about her problems with the AITS was not discredited by the addition of call forwarding in March 2005 because all of the problems which were the subject of the Complaint occurred before the call forwarding service was added to her bill.  
5. Section 102 of the Public Utility Code states, in part, as follows:


“Public Utility”



(1)
Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

* * *




(vi)
Conveying or transmitting messages or communications . . . by telephone or telegraph or domestic public land mobile radio service including, but not limited to, point-to-point microwave radio service for the public for compensation.

66 Pa. C.S. §102.



6.
Section 102 of the Public Utility Code states, in part, as follows:


“Corporation.”  All bodies corporate, joint-stock companies, or associations, domestic or foreign, their lessees, assignees, trustees, receivers, or other successors in interest, . . . .

Id.



7.
Section 102 of the Public Utility Code states, in part, as follows:


“Person.”  Individuals, partnerships, or associations other corporations, and includes their lessees, assignees, trustees, receivers, executors, administrators, or other successors in interest.

Id.

8. The noun, “partnership,” is a title which is applied after certain requirements have been established, e.g. the intent to form a partnership.

9. VSSI filed its Answer and provided a general denial to the allegation that the DOC was in a partnership with VSSI.  In essence, the VSSI Answer was an admission.  52 Pa. Code §5.61(c).
10. The DOC is an indispensable party.

11. The monopoly nature of the service at issue is, at present, a function of DOC regulations over which the Commission had no primary jurisdiction.  Feigley v. AT&T Communications of Pennsylvania, Inc., Opinion and Order, entered April 20, 2001, at Docket No. C-00981434 (Slip Op. at 32-33) (Feigley I); aff’d., 794 A.2d 428 (Pa. Comwlth. 2002).

12. The rates charged to the Feigleys were contained in a Commission approved tariff.

13. The rates charged by VSSI had already been declared reasonable by this Commission.  66 Pa. C.S. §1301.
14. Mr. and Mrs. Feigley were required to produce evidence which established that VSSI’s rates were unreasonably high.  66 Pa. C.S. §315(a).  They could not carry this burden by simply complaining that they thought the rates were too high.  They had to demonstrate that there was something improper about some component of the rate which made the total rate too big.  Feigley v. AT&T Communications of Pennsylvania, Inc., Recommended Decision (R.D.), dated June 22, 2000, at Docket No. C-00981434 (Slip Op. at 37-38).

15. The policies for inmate telephone use apply equally to all inmates.  Also, there is no evidence in this record that the policy is based on the content of communi​cation, notwithstanding recent policies for monitoring telephone calls.  (See Chimenti v. Pa. Dept. of Corrections, 720 A.2d 205 (Pa. Comwlth. 1998)).

16. The courts have refused to designate inmates as a suspect class for equal protection purposes.  See, Abdul-Akbar v. McKelvie, 239 F. 3rd 307, 317 (3rd Cir. 2001).
17.
There needs to be a balance between the sensitivity of the telephone system versus the costs of the prematurely disconnected calls.  I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  

* * * 
They should also present evidence that the “plain old telephone” is not a portable [cordless] phone or a cellular one. 

* * *


Having received that evidence from the inmates and/or their families, the burden of going forward with evidence (not to be confused with the burden of proof) shifts to the telephone company (e.g. T‑Netix).  The company must show that the system disconnected the call for a legitimate reason.

* * *


Assuming the company produces evidence to explain the disconnection, the burden of going forward with the evidence would again shift to inmates and/or their families.  They would be required to produce evidence that in some way discredits the reasons offered by the company.  


After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.

George Feigley, AK-2760 v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2005, at Docket No. C-20029138 (Slip Op. at 24-26) (Feigley IV).

18. The standard of reasonable and adequate service is set forth in the Public Utility Code.  VSSI must meet that standard.  66 Pa. C.S. §1501.
19. Mr. and Mrs. Feigley carried their burden of proof for some of their allegations. 

20. VSSI and T-Netix are certificated resellers of interexchange services.  

21. As a reseller, the Company is subject to the dispute and informal complaint procedures for residential billing disputes under Chapter 64 of the Commission’s regulations.  52 Pa. Code §63.117.  

22. The purpose of Chapter 64 is to establish fair and equitable residential telephone service standards governing account payment, billing, credit and deposit practices and suspension, termination and customer complaint procedures.  52 Pa. Code §64.1.

23. The announcements during the 15 minute inmate telephone calls which preempt the conversation do not violate the Public Utility Code, a Commission regulation or a Commission order.

24. VSSI conceded that, if an IXC was a reseller, then Chapter 64 (with the restrictions advocated by the Company) would be applicable.
25. The filed tariffs of VSSI are public documents.  52 Pa. Code §5.406.
26. A presiding officer may take official notice of the contents of a utility’s tariff.  52 Pa. Code §5.408.

27. Each of two of the VSSI tariffs contained the following passage:

2.1
Undertaking of the Carrier
* * *

2.1.3.
Carrier neither owns nor operates telecommunications facilities within the Commonwealth of Pennsylvania, but rather resells telecommunications services provided by other carriers.  Notwithstanding the foregoing, Customer shall be considered a customer of Carrier, and not a customer of any other carrier.

VSSI PA. P.U.C. Tariff No. 5 at Original Page 13 and VSSI PA. P.U.C. Tariff No. 6 at Original Page 9.  (Emphasis in the original).  



28.
Section 63.117 of the Commission’s regulations states, as follows:

§ 63.117.  Enforcement

In addition to presiding over formal complaints brought against interexchange resellers, the Commission will utilize the dispute and informal complaint procedures prescribed for residential billing disputes under Chapter 64 (relating to standards and billing practices for residential telephone service) for enforcing this subchapter. The nonpublic utility aggregator, caller or customer, the interexchange reseller and the local exchange carrier serving the nonpublic utility aggregator or customer shall be given the opportunity to participate in these informal complaint proceedings. The Bureau of Consumer Services will have primary jurisdiction over informal complaints arising under this subchapter.

52 Pa. Code §63.117.  (Emphasis in the original.)

29. Section 63.117 makes an IXC reseller subject to the informal procedures of Chapter 64.  Id.

30. Based on the tariff description, quoted above, Section 63.117 is applicable to the Company.

31. Section 64.2 of the Commission’s regulations states, in part, as follows:

§ 64.2 Definitions

* * *


Dispute—A grievance of an applicant, customer or customer’s designee about a utility’s application of one or more provisions covered by this chapter, including credit determinations, deposit requirements, the accuracy of amounts billed or the proper party to be charged, which remains unresolved after the initial contact or utility follow-up response when the applicant, customer or customer’s designee consents to the utility reviewing pertinent records or other information and calling back. The term does not include a disagreement arising from matters outside the scope of this chapter, or failure to negotiate a mutually satisfactory payment agreement regarding undisputed amounts, or a disagreement over billing data provided to the local exchange carrier by an interexchange carrier.

52 Pa. Code §64.2.  (Emphasis in the original).
32. Based on the definition of “dispute,” IXCs are also subject to “formal complaints brought against interexchange resellers” and “dispute” complaint procedures which specifically includes “standards and billing practices” as set forth in Chapter 64.  52 Pa. Code §64.2.
33. Nothing in the definition of “dispute” would exclude VSSI from the purview of Chapter 64.  

34. Adding a $3.99 charge (in addition to the tariffed rate) to make available two additional bill payment options for providing inmate service was yet another rate.  66 Pa. C.S. §3018(b)(2).  

35. The VSSI tariffs on file with the Commission did not contain any kind of authorization for a surcharge for using a verbal check or credit card to pay the bill.   See, Payment and Billing subsections of VSSI PA. P.U.C. Tariff No. 5 at Original Pages 18-19 and VSSI PA. P.U.C. Tariff No. 6 at Original Page 12 and the Inmate Services subsection of VSSI PA. P.U.C. Tariff No. 6 at Pages 39-41.2.  
36. Because VSSI chose to file a tariff (and not a price list) and because the Company is required to adhere to its tariffs, the Company was not authorized to impose the $3.99 surcharge on its collect call customers.  66 Pa. C.S. §1303.  

37. Mrs. Feigley is entitled to refund for each time she paid an additional $3.99 on her credit card plus interest at the legal rate from the date of each transaction.  66 Pa. C.S. §1312(a).  

38. The Feigleys did not carry their burden of proving they paid the $3.99 fee when Mrs. Feigley paid her VSSI bill by check or money order. 

39. Because Mrs. Feigley did not have long distance service from Verizon, she could only receive collect long distance calls from her husband if another carrier provided the billing.  
40. Nothing about the Company’s decision to continue to use T-Netix as its billing agent violated the statute, regulations or orders of the Commission.  
41. The T-Netix bills (Feigley Exh. Nos. 1 and 2) were not confusing.
42. This Commission can do no more than the statute will allow, and the Public Utility Code contains very few references to crimes in general and none to fraud.

43. The doctrine of primary jurisdiction applies to the contentions asserted by the Complainants with regard to their challenge of the bidding practices of the Commonwealth.  The doctrine of primary jurisdiction (or primary exclusive jurisdiction) has been developed to create a workable relationship between the courts and administrative agencies so that, in appropriate circumstances, the courts can have the benefit of the agency’s views on issues within the agency’s competence.  Feigley I.
44. As an administrative agency of the Commonwealth, this Commission cannot provide a means of redress to the Feigleys regarding the merits of their legal claims that there were improprieties in the Commonwealth bidding procedures.  Feigley I.

45. The jurisdictional limits of Commission authority would extend only to the Complainant’s dispute over the resulting rates and services of VSSI.  Feigley I.

46. The question of whether the cost of the inmate telephone calls was a tax on free speech was rejected by this Commission in Feigley I and affirmed on appeal by the Commonwealth Court.  Feigley, 794 A.2d 428, 431-432.
47. Article V of the Pennsylvania Constitution.  Article V is entitled “The Judiciary,” and sets forth the structure of the trial and appellate courts in Pennsylvania.

48. Section 5.431 of the Commission’s regulations states, in part, as follows:

(a)
Once the record is closed, no additional evidence may be introduced or relied upon by a participant unless allowed for good cause shown by the Commission or presiding officer upon motion of a participant under §  5.402(b) (relating to admission of evidence) and §  5.571 (relating to reopening prior to a final decision), consistent with §  5.253 (relating to transcript corrections).

52 Pa. Code §5.431(a).  



49.
Section 5.571 of the Commission’s regulations states, in part, as follows:

(a)
At any time after the record is closed but before a final decision is issued, a participant may file a petition to reopen the proceeding for the purpose of taking additional evidence. 

(b)
A petition to reopen shall set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 

* * *

(d)
The presiding officer, before issuance of the presiding officer’s decision or certification of the record to the Commission, otherwise the Commission, upon notice to the participants, may reopen the proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 

52 Pa. Code §5.571(a)(b) and (d).




50.
The Feigleys’ allegations in their Motion to Reopen the Record demonstrate that they learned of additional evidence after the record closed and that they believed that the evidence was important to their case.  However, the importance of the evidence to them did not fulfill the requirement set forth in the regulation.  More specifically, there was no “material” change in the facts.  52 Pa. Code §5.571(b).
V.
ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the Complaint of Sandra and George Feigley v. Verizon Select Services, Inc., the Department of Corrections and Robert Shannon, at Docket No. C-20043621 is hereby sustained in part and denied in part and the record marked closed.


2.
That Sandra Feigley is entitled to refund of $3.99 plus interest at the legal rate from the date of each transaction for each time she paid her Verizon Select Services, Inc., bill using her credit card.



3.
That, because the information about her credit card payments was not in the record, Sandra Feigley and the VSSI representatives must meet within thirty (30) days of receipt of the Commission’s final Order and she must show them any credit card record which demonstrates she paid the additional fee.  


4.
That Verizon Select Services, Inc., shall calculate and pay the money owed to Sandra Feigley within sixty (60) days of receipt of the Commission’s final Order.


5.
That the Motion For Admission Of After Discovered Evidence filed by Sandra and George Feigley is hereby denied.

DATED:
November 7, 2005















Louis G. Cocheres








Administrative Law Judge 
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