
 PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held December 15, 2005
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick

Frank Reese









C-20028633

v.

PECO Energy Company


OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter-Petition for Reconsideration (Petition) of a Commission Opinion and Order filed by Frank Reese (Complainant) on May 23, 2005, relative to the above-captioned proceeding.  The Opinion and Order to which the Petition refers was entered on April 25, 2005.  No Response to the Petition has been filed.

History of Proceeding


On October 10, 2002, the Complainant filed a Formal Complaint with the Commission against PECO Energy Company (PECO) alleging that PECO had improperly trimmed trees on the Complainant’s property and, as a result, caused damage to the trees and foliage on the property.  



On November 8, 2002, PECO filed an Answer to the Complaint admitting that its contractor performed required tree-trimming at the Complainant’s property, but averring that the tree-trimming was performed in accordance with the approved guidelines in its tariff.  



The case was assigned to ALJ Ky Van Nguyen.  A telephonic hearing was held on August 31, 2004.  The Complainant proceeded unrepresented.  PECO was represented by counsel and presented the testimony of two witnesses: Victor Sirvydas and Doreen Masalta.  PECO also introduced five exhibits.



During the hearing, the Complainant objected to the Exhibits presented by PECO because, according to the Complainant, he had not received those Exhibits at the Florida address where he was staying at the time.
  PECO offered to forward a copy of its Exhibits to the Complainant’s address in Florida, and they were subsequently so forwarded.  



By Letter dated September 20, 2004, the Complainant objected to PECO’s exhibits.  The ALJ reviewed the Letter and determined that it indicated no valid objection to PECO’s Exhibits.  The record was closed on September 28, 2004.



By Initial Decision, issued on December 22, 2004, the ALJ recommended that the Complaint be dismissed due to the Complainant’s failure to carry his burden of proof.  The ALJ also concluded that PECO had the right to trim or remove trees or vegetation which, in its opinion, interferes with its serial conductors, or which may pose a threat to public safety or to utility system reliability.  (I.D. at 6-7).  The Complainant filed Exceptions to the Initial Decision on January 11, 2005, and PECO filed Reply Exceptions on February 4, 2005.  By Opinion and Order entered on April 25, 2005, the Commission denied the Complainant’s Exceptions and adopted the Initial Decision.


The Complainant filed the instant Petition as outlined above.

Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


In its Petition, the Complainant again raised the following issues: (1) that the PECO had not made a good faith effort to forward its Exhibits to him at his Florida address; and (2) that PECO’s tree-trimming guidelines are not statutes or state regulations.  (Petition at 1-3). 


We note that the issues raised by the Complainant in its Petition are identical to those posed as exceptions to the ALJ’s Initial Decision.  In our Opinion and Order entered on April 25, 2005, we concluded that the Complainant’s Exceptions were not meritorious, and therefore, they were denied.  On review of the Complainant’s Petition, and in light of the record as described in the proceeding, we find that the Complainant has failed to allege any “new and novel arguments” such as would persuade us to reverse, modify or amend our Opinion and Order of April 25, 2005.  Accordingly, the Complainant’s Petition is denied; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration filed by Frank Reese on May 23, 2005, relative to the Opinion and Order entered herein on April 25, 2005, is denied.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2005
ORDER ENTERED:  December 19, 2005



	�	On his Complaint, the Complainant listed only a Pennsylvania address and did not provide any alternate address.  PECO sent the Exhibits to the Complainant’s only address of record. 








577487v1

