BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Melrose Realty Company, Inc.
:

:

v.
:

C-20042866

:
Jai-Ambe, Inc., Jai-Mai, Inc, and
:

Drums Motel, LLC
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in the Formal Complaint of Melrose Realty, Inc. at Docket No. C-20042866.

On April 26, 2004, Melrose Realty Company, Inc. (Complainant or Melrose) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Jai-Ambe, Inc., Jai-Mai, Inc., and Drums Motel, LLC (Respondents).  In the Complaint, Melrose Realty alleged that the “Respondents operate a sewage treatment plant that is a de facto public utility” and that the Respondents “unilaterally determined to terminate sewage service to the Petitioner [Complainant] which will cause great harm to the Petitioner.”  The Complainant asked that the Commission declare the Respondents a public utility, enjoin them from terminating service, require the Respondents to disclose financial information concerning their utility service, order a refund of unlawfully collected fees, fine the Respondents, and provide any other relief deemed appropriate.

On May 14, 2004, the Respondents filed their Answer and New Matter.  Respondent’s Answer denied the material averments and requested that the Commission find that they are not a public utility and dismiss the Complaint; their New Matter alleged that the Complaint amounted to a contract dispute over which the Commission lacked jurisdiction.

On May 18, 2004, the Complainants filed their Response to New Matter wherein they denied the material averments and reaffirmed their position as presented in the Complaint.

On June 25, 2004, the matter was assigned to the undersigned administrative law judge (ALJ) and a Hearing Notice was provided to the Parties setting an initial hearing in the matter for September 8, 2004.  At the request of Respondents’ counsel and by Hearing Cancellation/Reschedule Notice dated August 12, 2004, the hearing was rescheduled to October 25, 2004.  After consultation with the Parties, the October 25, 2004, hearing was converted to a prehearing conference held by telephone on October 25, 2004.  A transcript of the prehearing conference was produced comprising forty-nine (49) typewritten pages.  

The October 25, 2004, Prehearing Conference addressed the following: (1) Respondents’ October 7, 2004, Motion for Judgment on the Pleadings, (2) Respondents’ Motion to Consolidate, (3) Complainant’s Motion to Compel Discovery, and (4) dates for hearing.  Respondents’ Motion to Consolidate requested consolidation of this matter (Docket No. 20042866) with a similar matter, Pilot Travel Centers, LLC v. Jai-Mai, Inc. at Docket No. C-20031054.  At the time of the prehearing conference, the Initial Decision in Pilot Travel Centers, LLC v. Jai-Mai, Inc. had been issued (dated September 29, 2004, and served on the Parties October 12, 2004).  Therefore, consolidation was denied orally.  The Respondents withdrew their initial Motion for Judgment on the Pleadings.  (A copy of the Withdrawal was not provided to the undersigned ALJ therefore, the date of the withdrawal is not known.)  

On November 24, 2004, Respondents counsel sent the undersigned ALJ a letter in which counsel argued that Melrose, having sold its property involved in the Complaint no longer had standing to bring its Complaint.  Counsel further stated that Melrose “admitted that it has not paid any monies to my clients.”  Counsel requested a telephone prehearing conference and an extension of time in which to meet outstanding discovery requests.

On November 30, 2004, Complainant’s counsel sent the undersigned ALJ a letter in which counsel confirmed Melrose sold the subject property, but argued that the sale did not alter Melrose’s interest (i.e., standing) in the proceeding.

On November 9, 2004, Respondents filed a second Motion for Judgment on the Pleadings in this matter.  By Interim Order dated December 16, 2004, it was denied.  Respondents filed a Petition for Interlocutory Review of the December 16, 2004, Interim Order to be conducted by the Commissioners.  February 3, 2005, the Commissioners entered an Order denying the Petition and returned the matter to the Office of the Administrative Law Judge (OALJ).
On February 9 and 10, 2005, hearings in this matter were held.  Both Parties were represented by counsel.  The Complainant submitted thirty-eight (38) exhibits; all were accepted into the record.  The Respondents submitted two (2) exhibits; both were admitted into the record.  A written transcript of the hearing was produced comprising 213 typewritten pages for February 9, 2005, and 302 typewritten pages for February 10, 2005.  At the close of the Complainant’s presentation of their case, Respondents moved for dismissal again, based on lack of standing.  The motion was denied.  

On or about March 28, 2005, counsel for Charan and Bhupinder Singh
 filed a Petition to Intervene in this matter.  The Petition to Intervene contained thirty (30) paragraphs with three (3) subsections titled: “Petitioners Interest in the BVI
 Sewage Treatment Facility,” “Threatened Termination of Sewage Treatment Service” and “Complainant’s April 26, 2004, Formal Complaint.”  The Petition concluded with a request that the Commission grant their request to Intervene.  On or about April 6, 2005, counsel for Jai-Ambe, Inc., Jai-Mai, Inc. and Drums Motel, LLC filed an Answer to the Petition to Intervene.  Respondent’s Answer answered each of the thirty (30) paragraphs specifically, and raised New Matter.  The New Matter asserted that Petitioners should not be allowed to intervene because they failed to set forth a claim under 66 Pa. C.S. §1312(a)
; and because 52 Pa. Code §5.74 “requires that a petition for intervention be filed on or before the date of the hearing or upon a showing of extraordinary circumstances.”  Complainant Melrose did not file a response to the Petition.  The Motion to Intervene was denied in an Initial Decision issued April 28, 2005.

Subsequent to the February 2005, hearings, both Parties filed post-hearing briefs.  The record in this matter closed with receipt of the final brief on May 16, 2005.

FINDINGS OF FACT
1. Melrose Realty Company, Inc. (Complainant or Melrose) is an operating real estate company that manages and owns real estate.  NT 2/9/2005 at 60
2. Mr. Charles Kahn, Jr. is president of Melrose.  The other principals are Richard P. Kahn, Barbara R. Kahn, and Charles’ son, James Carl Kahn.  NT 2/9/2005 at 60

3. Sometime in 1967, Melrose purchased real estate in Sugarloaf Township at the southwest quadrant of Interstate 80 and State Road 93.  NT 2/9/2005 at 60
4. Initially the parcel was one lot.  In 2000, it was later divided into two lots, Lot One for the Texaco station, and Lot Two that was leased to various entities over a number of years.  NT 2/9/2005 at 80, 108, NT 2/10/2005 at 57
5. Melrose divided the lots in order to sell them separately.  NT 2/9/2005 at 118

6. Initially, Melrose had an on lot septic system that was later changed to sewage treatment service from the Respondents’ sewage treatment plant (STP) at the Township and PA DEP’s
 direction.  NT 2/9/2005 at 84-85, Complainant’s Exh. 3 
7. The STP owned and operated by the Respondents is the interim regional treatment facility.  Complainant’s Exh. 3
8. Initially, the STP had two customers, the Texaco station, and the adjacent motel that is also owned by the Respondents.  Later a nearby Pilot Travel Center became a customer.  
9. In May 1992, Melrose was involved in negotiations with then STP owner Mahesh Trivedi (Trivedi).  At that time, Melrose was aware that the STP could be designated a public utility.  Respondents’ Exh.1, NT 2/9/2005 at 94-100, NT 2/10/2005 at 110
10. Trivedi went bankrupt, and the Hazleton National Bank owned the STP for a period of time.  NT 2/9/2005 at 71
11. Melrose entered into two private contracts with Hazleton National Bank concerning the STP.  Both were entered into on December 13, 1993.  One is entitled “Agreement” the other is entitled “Operating Agreement.”  Charles Kahn, Jr. signed both contracts for Melrose.  Complainant’s Exh.10 and 11

12. The December 13, 1993, “Agreement” and “Operating Agreement” were and are not in the public interest.

13. The “Agreement” required that Melrose pay $18,000.00 to Hazleton National Bank for the right to connect to the STP upon execution and delivery of the “Agreement.” 

14. Melrose does not seek a refund of the $18,000.00 hook-up fee paid to Hazleton National Bank in this Complaint.  NT 2/10/2005 at 108

15. Melrose has not paid any fees to the Respondents.  NT 2/10/2005 at 109

16. October 8, 2004, Melrose sold Lot One to HFL Corporation.  Lot Two was sold at or about the same time to Double B Realty.  NT 2/10/2005 at 122, Complainant’s Exh. 33 and 36
17. At the time of the hearings in this matter, February 9 and 10, 2005, Melrose did not own the properties served by the Respondents’ STP.
DISCUSSION
Background:
Melrose Realty, the Complainant in this matter, brought this Complaint April 26, 2004.  At that time, they were owners of a parcel of land in Sugarloaf Township, Pennsylvania, that they leased to Charan and Bhupinder Singh.  As Melrose’s tenants, the Singh’s operated a Texaco station.  The Singh’s received sewage treatment services from the nearby STP owned and operated by the Respondents.  When Melrose and the Singh’s became concerned with the service received from the Respondents, Melrose filed this Complaint requesting that the PUC declare among other things, that the Respondents are a public utility operating without a certificate of public convenience from the PUC, i.e., operating illegally.  
This Complaint is related to an earlier Formal Complaint entitled Pilot Travel Center, LLC v. Jai Mai, Inc. at Docket No. C-20031054.  The Respondent in Pilot was Jai-Mai, Inc., and here it is three related entities only one of which is Jai-Mai, Inc.
  In Pilot, a primary issue was whether the STP owners were operating a public utility without having applied for or received a certificate of public convenience from the PUC.  An Initial Decision was issued in Pilot on September 29, 2004 and served on the parties October 12, 2004.  The Initial Decision in Pilot, also decided by the undersigned ALJ, found that the STP was a public utility, and ordered the Respondents to apply for a certificate of public convenience.  (Pilot, Ordering ¶2)  Both parties filed exceptions to the Pilot Initial Decision and a Final Order from the Commission has not been entered as of the writing of this Initial Decision.
From the outset of this Complaint, the Respondents argued that Melrose lacked standing to bring the Complaint.  As detailed in the history of the proceeding above, the various motions and a petition made by the Respondents have been denied by the undersigned ALJ and the Commissioners.  Melrose was given the benefit of doubt that their claims were valid and was allowed to proceed through the full adjudicatory process. Because of the convoluted factual scenario, I will address the standing challenges first and any remaining merits second.
I.
Standing:
A.
 Melrose standing to bring this Complaint before selling their property involved in the Complaint:
The Public Utility Code permits any person or corporation, having an interest in the subject matter, or any public utility to complain in writing, setting forth any act or thing done or omitted to be done by a public utility in violation, of any law, regulation, or Order over which the Commission has jurisdiction to administer.  66 Pa. C.S. §701 (Emphasis added).  While use of the word “any” and the vague phrase “having an interest in” may lead one to believe that almost anyone has standing, that is not the case as was eloquently explained in William Penn Parking Garage, Inc., et al. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  In William Penn, the Pennsylvania Supreme Court explained several requirements in order to have standing to bring an action.  Among them are the following: (1) A person who is not adversely affected in any way by the matter he seeks to challenge is not aggrieved thereby, and has no standing to obtain a judicial resolution of his challenge; (2) It is not sufficient for the person claiming to be aggrieved to assert the common interest of all citizens.  The aggrieved individual’s interest must have substance other than the abstract interest of all citizens in having others comply with the law; (3) The aggrieved party must have an interest that is substantial, though not necessarily pecuniary; and (4) The harm complained of must have a causal connection to the complainer, and the harm must be direct and immediate, not potential or remote.  Id. at 346 A.2d 269, 280-283.  In short, a Complainant must have an interest in the subject matter that is direct, immediate, and substantial.  Level 3 Communications, LLC v. Marianna and Scenery Hill Telephone Co., C-20028114, 2002 PA PUC LEXIS 49, at 57 (October 3, 2002).  The three criteria were defined as:

A ‘substantial’ interest is an interest in the outcome of the litigation, which surpasses the common interest in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.
George v. Pa. PUC, 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999) (Emphasis added)
“Unlike standing to appeal, which is determined by the application of guidelines pronounced by the appellate courts, standing before an administrative agency is primarily within the discretion of the agency.”  Re L & H Trucking Co., Inc., 55 Pa. PUC 469, 470 (January 8, 1982).  In L&H Trucking, the level of interest of the challenged participant was in question.  The Commissioners allowed the case to be heard by the OALJ in order to present evidence regarding the extent of interest in the matter. Id. at 471.  In Re Radio Broadcasting Co., et al., 57 Pa. PUC 399, (June 24, 1983), the PUC chose not to reject an intervenor that lacked standing when judged by the courts’ standard.  The PUC stated, “we are not convinced that the quasi-judicial nature of our proceedings require the strict standards imposed by the Courts.”  Id.  Additionally, Pennsylvania courts have held that agency decisions regarding standing are a discretionary matter. W.J. Transfer Co. v. PA PUC, 175 Pa. Super. Ct. 461, 107 A2d 159 (1964); Arsenal Board of Trade v. PA PUC, 166 Pa. Super. Ct. 548, 72 A2d 612 (1950); City of Pittsburgh v. PA PUC, 153 Pa. Super. Ct. 83, 33 A2d 641 (1943).  
Melrose alleged it paid “fee and charges” to the Respondents and sought a refund.  Assuming arguendo, that Melrose had paid “fees and charges” to an entity that had no legal right to charge those fees, then Melrose had standing to raise such a claim.  

With regard to the balance of Melrose’s requests for relief, namely, that the Respondents are illegally operating a public utility, require the Respondents to disclose financial information, and order the Respondents to pay a civil fine for their illegal actions, did Melrose have standing to raise these claims prior to selling the land?  Melrose was not the customer of record, their tenant was.  Melrose had what could be termed a “once-removed” interest, not necessarily a direct, substantial, and immediate interest.  However, the PUC in L&H Trucking, succinctly stated “[n]ot every citizen should be granted standing to protest a motor carrier application merely because he or she raises issues of public safety … [The Complainant’s] interest … does not appear to be so remote as to deny her standing in this case.  We will give her the opportunity to present evidence of her interest in this matter at a hearing…”  Id. at 471  Melrose, as the property owner, paid the initial hook-up fee for sewage treatment service, and as the land owner, had a valid interest in services to their property.  Therefore, Melrose, as the landowner had sufficient interest (standing) to raise a claim that the STP servicing their property was operating illegally. 
B.
Melrose standing to bring its Complaint after sale of its property
In October 2004, prior to the February 2005 hearings, Melrose sold its property that received services from the STP.
A review of the Complaint reveals that Melrose’s relief requested included the following: (a) declare the Respondents a public utility; (b) enjoin them from terminating service to Melrose’s Sugarloaf Township property; (c) require the Respondents to disclose financial information concerning the sewage treatment facility; (d) order a refund of unlawfully collected sewage treatment fees and charges; (e) fine the Respondents for violation of the Public Utility Code and regulation; and (f) grant other relief as just and proper.  
Paragraphs (a), (c), (e), and (f), I will address shortly.  
First, I will address Paragraphs (b) and (d).  Subsequent to the sale of the underlying property, Melrose was no longer the party to argue about potential termination of service at the property.  Therefore, Melrose has no standing to challenge potential termination and that claim for relief will be dismissed.  
Relief Paragraph (d) of the Complaint asked for a refund of fees and charges Melrose allegedly paid to the Respondents.  If Melrose paid “fees and charges” for sewage treatment, and the entity to which they paid them was a de facto public utility, they would continue to have a direct, substantial and immediate interest subsequent to the sale of their property.  Assuming arguendo, that monies were paid to Respondents, Melrose’s sale of the land did not dissolve their standing to claim a refund.  
The sale of the underlying property had a more ambiguous affect on Melrose’s standing to request the relief asked for in Relief Paragraphs (a), (c), (e), and (f).  Since Melrose no longer owns the underlying property, arguably, they have no greater interest than any other member of the general public as to whether the Respondents are a de facto utility and in violation of the Public Utility Code.  Melrose does not have a substantial, direct, and immediate interest with regard to paragraphs (a), (c), (e), and (f) and therefore, they have no standing regarding those portions of their Complaint.  The relief requested at paragraphs (a), (c), (e), and (f) is denied and those claims will be dismissed as Melrose lacks standing to bring those claims subsequent to selling their property.  Moreover, the same claims were addressed in Pilot, counsel for Melrose was also counsel for Pilot, and obviously aware the claims are already before the PUC.  The only remaining issue to address is whether Melrose is entitled to a refund of fees and charges.

II.
Refund of fees and charges:

Melrose alleged in numerous places that they paid monies to the Respondents, and   Relief Paragraph (d) in the Complaint requested the PUC “[o]rder the refund of all unlawfully collected sewage treatment fees and charges.”  
At the February 2005, two days of hearings, it became abundantly clear that Melrose had never paid any money to the Respondents at all.  N.T. 2/9/2005 at 109.  Melrose never even paid the original $18,000.00 hook-up fee to the Respondents, let alone any other fees.  
Despite the above, counsel for Melrose argued that because they were the property owners, their tenant looked to them to ensure that they received proper sewage service.  The tenant believed Melrose has some liability and apparently, intends to hold Melrose responsible for problems, such as termination or sewage service exorbitant fees.  (N.T. 2/10/2005 at 109-110 and Complainant’s post hearing brief at ¶¶87-94).  However, since Melrose no longer owns the property, what Melrose seeks is PUC recognition of indemnification agreements Melrose made with the purchasers of their property.  (Complainant’s post hearing brief at ¶113, 117, 119).  Presumably, Melrose would use the PUC decision to buttress a position if necessary in a Court of Common Pleas.  Counsel for Melrose failed to review PUC jurisdiction and authority.  The PUC is a creature of statute, it has only those powers, which are expressly conferred upon it by the legislature and those powers, which arise by necessary implication.  Feingold v. Bell of Pennsylvania, 477 Pa.1, 383 A 2d 791 (1978).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa.Super. 1945).  The PUC is not a court of record, and does not have equity decision-making powers.  The PUC has no authority to review, recognize, or render a decision concerning private contracts such as Melrose’s indemnification agreement(s) with the purchasers of their property.  Snyder v. PA PUC 187 Pa. Super.147, 144 A2d 468 (1958)  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the Parties and the subject matters as described in the body of this Initial Decision.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. The Complainant had standing to pursue each of its claims for relief prior to the sale of their land involved in this Complaint.
4. The Complainant had standing to pursue a claim for refund of illegally collected fees and charges prior to and subsequent to the sale of their land involved in this Complaint.  Complaint ¶(d).
5. The Complainants lost standing to raise the claims for relief in ¶¶ (a), (b), (c), (e) and (f) of its Complaint with the sale of their land involved in this Complaint.

6. The Complainant failed to meet their burden of proof to show that they paid any fees or charges to the Respondents.
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Melrose Realty, Inc. against Jai-Mai, Inc., Jai-Ambe, Inc. and Drums Motel, LLC at Docket No. C-20042866 is dismissed in its entirety. 

Date:
November 16, 2005



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� Charan and Bhupinder Singh are operators of a Texaco Station.  They are the former tenants of Melrose.


� Best Value Inn


� This claim was not reached, as the Petition was denied on other grounds.


� Department of Environmental Protection, formerly, Department of Environmental Resources.


� As was noted in the Pilot decision, three interrelated entities involve the sewage treatment plant, namely, Jai-Mai, Inc., Jai-Ambe, Inc. and Drums Motel, LLC.  Neither in Pilot, nor here, has the actual ownership and operation of the sewage treatment plant been clarified.  While it is was not necessary for the Pilot decision and is not necessary for this decision, both will have to be identified with clarity for any application of a certificate of public convenience. 
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