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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (PECO), filed on October 6, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen issued on September 16, 2005.  Lee R. Meringo (Complainant) filed Reply Exceptions on October 12, 2005.
History of Proceeding

On January 29, 2005, the Complainant filed a Formal Complaint against PECO alleging that PECO installed a new meter at his property and that the new meter, which requires the addition of a 40% conversion factor,
 resulted in substantial increases to his monthly electric bill.  He asked that: 1) PECO install an ordinary meter at his house; 2) PECO reimburse him for the additional 40% (sic) it billed him during the past year; and 3) PECO be ordered to pay for any interior changes to house that may be needed in restoring the meter.


On March 10, 2005, PECO filed an Answer denying the material allegations of the Complaint.  In its Answer, PECO stated that the Complainant’s transformer-rated electric meter requires: 1) that the reading be multiplied by a factor of 40, and not by 40%, to obtain the correct usage;
  2) that it made several field visits to test and verify the accuracy of the meter, and that 3) that there was no foreign wiring grounds or dissipation while testing and analyzing the meter.  (TR at 27; I.D. at 1; PECO Ans. at 1).


A hearing was held on May 31, 2005, in which the Complainant appeared pro se.  His wife, Patti Meringo, testified on his behalf and he introduced seven exhibits into the record.  PECO was represented by counsel, presented the testimony of three witnesses and introduced seven exhibits that were admitted into the record.  The record closed at the conclusion of the hearing.

Discussion

In the Initial Decision, the ALJ made six Findings of Fact and reached two Conclusions of Law.  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have 

been duly considered and denied without further discussion.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48, 70 A.2d 854, 856 (1950).   In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Se-Ling Hosiery, 364 Pa. at 48-49 (emphasis in original).


In cases involving complaints that the bills for utility service are too high, the Commission has held that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Upon the presentation by a customer of evidence tending to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer, shifts to the utility.  However, evidence of meter accuracy, in and of itself, is not sufficient to rebut the prima facie case of the customer.  While the burden of persuasion may shift during a proceeding, the burden of proof never shifts.  It always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron, supra., and Replogle, supra.  In determining a customer’s potential for energy usage, all energy consuming appliances in a customer’s residence are to be considered in determining the potential for energy use, even though a customer testifies that some of the appliances are not used, or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680, entered April 19, 1989.

In the instant proceeding, the Complainant alleged that he began incurring higher bills after PECO installed a new meter in February 2004.  The Complainant’s wife testified that her father, who had resided in the in-law suite, passed away in 1993, and since then, the electric baseboard was kept on the low setting in the winter.  Additionally, she testified that their pattern of usage did not change during that period and that the number of family members was reduced from four to three.  (Tr. at 11, 12; I.D. at 5).

To rebut the Complainant’s prima facie case, PECO offered testimony indicating that a field investigator visited the Complainant’s property on February 11, 2005, and estimated that the single six-foot electric baseboard in the in-law suite
 could potentially use approximately 384 kWh per month if it were used for eight hours a day.  This would result in a monthly cost of approximately $55.00 per month to operate.  The Complainant’s wife testified that there are four six-foot baseboard heaters in her home.  
PECO stated that the new meter tested to be 99.9% accurate. (Tr. at 30 - 33).
  The ALJ noted that although the meter test results are important, this Commission had previously determined that they are insufficient rebuttal testimony to refute the Complainant’s prima facie case.  (I.D. at 6).

The ALJ stated that PECO did not challenge the Commission’s Bureau of Consumer Services’ (BCS) finding that the Complainant’s billing was high because the calculation of the Current Transformer (CT) meter ratio of 40 was added to the bills, not because the Complainant consumed more electricity.  The ALJ concluded that the addition of this mechanical calculation is arbitrary and unfair to the Complainant and should be removed.  (I.D. at 6).  Accordingly, the ALJ recommended that the Complaint be sustained and that PECO be directed to refund to the Complainant the difference between the amount the Complainant paid for service between January 2004 and May 2005, and the adjusted amount of the bill without the 40% (sic) conversion factor, based on the then-applicable rates.  (I.D. at 7, Ordering Paragraphs 1-4).
A brief discussion of how a current transformer works and when it is necessary to use this device is presented below:

A CT is a magnetic device placed around each phase of a three-phase conductor (customer service line) to measure the level of current (amps) flowing through the conductor to the watt-hour meter.  The installation of a CT is needed when the potential level of current (amps) that can be drawn exceeds the capacity of the watt-hour meter measuring that service.  A CT is designed with a specific ratio in the primary and secondary coils.  This ratio, in effect, results in a lower current reading that is used by the meter in measuring the number of watts used.  Power is measured in Watts, Current is measured in Amperes (Amps) and the Potential Difference is measured in Volts.  To calculate the level of power (watts) used by an electric customer, the following formula is used:  Power (P) = Volts (V) x Amps (I).  Because of its design, the use of a CT before the meter would result in a lower meter reading than what is actually consumed by the customer.  For example, in the equation P = V x I, if the current, I, is reduced from 2,000 amps to 50 amps, via the current transformer, the resulting level of measured power at the residential meter will also be reduced by the same ratio even though the customer is actually consuming the higher amount of power.  This proportioning of current (amps) to the meter requires that the actual power reading from the watt-hour meter be compensated, or adjusted, to reflect the true amount of power consumed.


In its Exceptions, PECO submits that the ALJ erred in finding that the 40% multiplier was arbitrarily applied.  PECO states that the meter originally used at the property as well as the newly installed meter, both measure only a portion of the actual usage, and thus require a conversion factor with a multiplier of 40, and not 40%,
 to determine the actual amount of electricity consumed at the property.  PECO also asserts that the use of a CT meter and the application of a conversion factor of 40 does not result in the Complainant paying for more usage than what was actually consumed.  PECO explains that the external multiplier of 40 is required for AMR units, but was not required for the old meter because the old meter internally calculated the multiplier.  As such, PECO asserts that it bills the Complainant for the same amount using the AMR meter than it would have billed him using the old meter.  (Exc. at 3, 4 and 6).


In Reply, the Complainant states that his property was serviced by PECO without problem or difficulty by a standard [i.e., non-AMR] meter from the time it was purchased in 1983 until the meter change in 2004.  (R. Exc. at 5).  In addition, the Complainant argues that PECO did not produce evidence that either the usage pattern changed or that there was any deficiency or problem with continuing use of the standard meter which had been in place for more two decades without problem.  (R. Exc. at 6).  
First, nothing in the record indicates whether the Complainant inspected the original meter or whether he has the requisite knowledge, experience or training to determine the type of meter that was used at his property from 1983 until the meter replacement in 2004.  Furthermore, it is not the obligation of PECO to produce evidence regarding a customers usage patterns.  As established by the Commission in Waldron, the Complainant has the responsibility to show how his usage either remained constant or changed.  Our review of the record indicates that PECO adequately explained that the original meter was replaced within the parameters of its company-wide change to AMR’s and that, therefore, it was not obligated to demonstrate that the original meter was deficient in any way.  As explained above, PECO demonstrated that both the old and new meters were CT-type meters and each one required the use of a CT multiplier to compute and bill the proper amount of usage.  PECO asserted that the record supports its position that both meters were CT meters and that as such, the multiplier of 40 was appropriately applied.  (Tr. 26, 27).
We agree with PECO’s Exception that the ALJ’s Initial Decision contains two errors.  Specifically, we conclude: 1) that the ALJ improperly used term “40% multiplier;” and 2) that the CT multiplier of 40 was not arbitrarily imposed.  As PECO adequately explained in its Exceptions, the electric demand at the Complainant’s property is too large for a normal meter to register and therefore, must be routed through a CT, which reads a lower, but proportional, amount of the actual electricity used at the property.  (Exc. at 3).  Based on this rationale, we shall grant PECO’s Exception and reverse the ALJ’s findings on this issue.  As such, we conclude that the Company properly applied a CT multiplier of 40 to the meter reading at the Complainant’s property.
In its second Exception, PECO states that the ALJ erred in recommending that the Complainant receive a billing adjustment even though the record demonstrated that the Complainant’s property had the potential for the usage billed.  (Exc. at 4; I.D.     at 7).  PECO states that upon adding the potential for all appliances and electrical use at the Complainant’s property, it has shown that the Complainant’s property has the potential to use the amount of service as billed (Exc. at 5; Tr. at 22).  
The Complainant rejoins that the heating source in the in-law suite is electric baseboard, and the suite has been vacant since 1994.  Initially, during 1994, the heat in the in-law suite was turned off and, as a result, the pipes in the kitchen froze and burst in 1995 causing significant damage.  As such, the Complainant states that since 1995, the baseboard heater temperature is set on low to prevent a recurrence of freezing pipes.  (Reply Exc. at 8).  

The Complainant is also of the opinion that PECO’s assessment – that his property has the potential to use the amount of service billed – is wholly insufficient to rebut his testimony and evidence that no change in usage occurred at his property since at least 1995.  Additionally, the Complainant asserts that PECO failed to support the significant increase in billings since the installation of the new meter in February 2004.  (Reply Exc. at 8).
Based on our review of the record, we are of the opinion that the evidence presented by PECO supports the amount of billed usage after the new meter was installed.  Prior to the installation of the new meter, we note that the record indicates that 481 kWh of electricity was recorded and billed to the Complainant on October 11, 2002, and that during the hearing PECO’s witness stated that the 481 kilowatts in October is considered low for the size of the Complainant’s household.  (Tr. at 24; PECO Exhibit No. 1, page 1 of 5, shows an actual reading on December 12, 2002, which was preceded by an actual reading on November 12, 2002).
In addition, usage for the month ending December 12, 2002 was 931 kWh.  (PECO Exh. 1).  According to PECO’s testimony, a single, six-foot electric baseboard heater would use about 384 kWh per month when used for eight hours each day.  (Tr. at 33).  The Complainant testified that there is a six-foot baseboard heater in the kitchen as well as in the in-law suite.  When referring to the in-law suite, the Complainant stated that “[t]here are three over there . . . .”  (Tr. 33).  If two of the six-foot baseboard heaters were used for eight hours each day, the potential usage would be 768 kWh or 82% of the total usage measured for the month, and if two six-foot baseboard heaters were in operation for 24 hours, their usage would be 1,536 kWh, which exceeds the amount registered and billed for the period ending December 12, 2002.  ((1,600 watts x 16 hours x 2 heaters ÷ 1000)*30 days = 1,536 kWh.).  This analysis and testimony of PECO support PECO’s statement that billed usage prior to the installation of the new meter was low.


Based upon the above analysis, the Complainant’s testimony that his usage pattern did not changed since 1995 is not persuasive, especially in light of the fact that the record shows that the Complainant’s property does have the potential to use the amount of electricity billed by PECO.  It is clear that the Complainant failed to meet his burden of proof under Waldron, supra.  Accordingly, since the Complainant failed to establish that his property did not have the capacity to use the disputed amounts, we shall grant PECO’s Exception on this issue and reverse the ALJ’s recommendation that the Complainant be granted a billing adjustment.

In its third Exception, PECO asserts that the ALJ erred in finding that it offered no testimony on why almost all of the Complainant’s bills were estimated for the eleven months in 2003.  PECO asserts that the record in this case does contain a reference to PECO’s eleven months of estimated billings in 2003.  PECO states that its witness, Mr. Frankenfield, explained that PECO no longer had meter readers assigned to visit each property to read the meters, so it estimated the meter readings in 2003 for the Complainant’s property until the meter was replaced in February 2004 with an AMR unit.  (Exc. at 6; Tr. 28).  PECO’s Exception on this issue is meritorious.  As such, we shall grant PECO’s  Exception and modify the ALJ’s finding accordingly.

PECO claims in its fourth Exception that the ALJ erred in stating that it did not dispute the BCS’ December 2004 decision, which stated that the Complainant’s bills were high.  (Exc. at 6).  The BCS’ decision contained the following five findings: 1) the informal complaint should be dismissed; 2) the high bills are directly related to the 40% multiplier; 3) the Complainant may downgrade his electric service at his own expense so that a non-CT meter could be installed; 4) PECO does not have to adjust the billings because they were correctly rendered; 5) the billing is correct as rendered.  PECO believes that the ALJ erred in concluding that the BCS’ second finding meant that the Complainant’s bills were high not because the Complainant consumed more electricity but because the 40% multiplier (multiplier of 40) was arbitrarily added to the Complainant’s actual consumption.  We have already found in favor of PECO that the multiplier of 40 was not arbitrarily added and, thus, the bills were correct as rendered.  Accordingly, we shall grant PECO’s fourth Exception.
Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we shall grant PECO’s Exceptions and modify the ALJ’s Initial Decision consistent with the discussion in this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of the PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued on September 16, 2005, are granted, consistent with this Opinion and Order.


2.
That the Reply Exceptions of Lee R. Meringo are denied.


3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified consistent with this Order.


4.
That the Complaint filed by Lee R. Meringo is dismissed.


5.
That this Complaint proceeding is terminated and that the record thereof is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2006

ORDER ENTERED:  March 17, 2006
� 	As will be explained later in this Opinion and Order, the Complainant’s and the ALJ’s use of the term “40% conversion factor” is improper.  To be precise, the term “40% conversion factor” should be replaced with the term “conversion factor of 40.”


� 	For example, if the meter registered 145 kWh of usage, the customer would be billed for 5800 kWh, (145 kWh X 40 = 5800 kWh). 


� 	The Complainant stated that the in-law suite has three baseboard heaters and the kitchen has one.  (Tr. at 32, 33).


�	(1,600 watts X 8 hours per day) / 1,000 X 30 days = 384 kWh per month. 


�	A 40% multiplier would result in an amount of only 0.4 times the metered usage, while a multiplier of 40 would result in an amount 40 times the metered usage. 
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