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:

ALLTEL Pennsylvania, Inc.



:
INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On October 11, 2005, James W. Kramer (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against ALLTEL Pennsylvania, Inc. (Respondent or ALLTEL).  Complainant states that Respondent’s service area is surrounded by Verizon service which has DSL
 capability.  Complainant adds that Respondent is not willing to invest in equipment for his area and he can’t switch to Verizon.  As relief, Complainant asks the Commission to encourage Respondent to upgrade its service and equipment to comparable Verizon service and equipment, or to allow other providers to serve his area.
On November 3 2005
, Respondent filed an Answer and New Matter, and Motion to Dismiss (Motion) denying the material allegations of the Complaint, raising affirmative defenses and requesting that the Complaint be dismissed for lack of jurisdiction.  Complainant failed to respond to the New Matter by November 23, 2005, the twenty (20) day time limit, pursuant to 52 Pa. Code § 5.26(c) therefore, the relevant facts set forth in the New Matter are deemed admitted.
  Respondent also failed to respond to the Motion by November 13, 2005, the ten (10) day time limit, pursuant to 52 Pa. Code § 5.101(d).  The Motion was assigned to me by Motion Judge Assignment Notice dated November 8, 2005 and is procedurally ready for a ruling.  
FINDINGS OF FACT
1.
On October 11, 2005, Complainant filed a Complaint with the Commission stating that Respondent’s service area is surrounded by Verizon service territory which has DSL capability.  Complainant adds that Respondent is not willing to invest in equipment for his area and he can’t switch to Verizon.  

2.
As relief, Complainant asks the Commission to encourage Respondent to upgrade its service and equipment to comparable Verizon service and equipment, or to allow other providers to serve his area.
3.
Respondent does provide residential telephone service to Complainant.
4.
On November 3, 2005, Respondent filed and served its Answer and New Matter denying the material allegations of the Complaint and raising affirmative defenses.
5.
On November 3, 2005, Respondent filed a Motion to Dismiss pursuant to 52 Pa. Code § 5.101.

6.
The Motion avers that the Commission does not have jurisdiction over DSL services.  Respondent requests that the Complaint be dismissed.
7.
Complainant did not file a response to the New Matter.

8.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code § 5.101.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

In its Complaint, Complainant states that Respondent’s service area is surrounded by Verizon service territory which has DSL capability and Respondent is not willing to invest in equipment for his area.  Complainant adds that he can’t switch to Verizon and that the service that Respondent provides to his area is comparable to service one could get 15 years ago in most areas.  As relief, Complainant asks the Commission to encourage Respondent to upgrade its service and equipment to comparable Verizon service and equipment, or to allow other providers to serve his area.


In its Preliminary Motion, Respondent moves to dismiss the Complaint for lack of jurisdiction, pursuant to 52 Pa. Code § 5.101(a)(1).  
The Motion incorporates, by reference, the averments made in its Answer and New Matter and, considered as a whole, Respondent avers as follows:
(a)
that Respondent does provide local residential telephone service to Complainant;
(b)
that Respondent does not prohibit or block competition, nor is it empowered to do so;

(c)
that DSL is distance sensitive – it is provided at an extremely high broadband which is subject to loss of transmission and degradation of service beyond 18,000 feet from the central office or remote carrier service location from which DSL service is generated;

(d)
that Complainant is served by Respondent’s Midway exchange and that exchange is not contiguous to any other of Respondent’s service territories - therefore, DSL is not currently offered due to transport issues; 

(e)
that DSL service is not a regulated service that is tariffed with this Commission and as such, the Commission is without the necessary jurisdiction to investigate Complainant’s claim;

(f)
that ALLTEL is currently not able to offer DSL service to Complainant is not a violation of any Commission regulation;

(g)
that no Commission-mandated requirement obligates ALLTEL to provide DSL service to its voice grade customers;
(h)
that the Commission has adopted several decisions that support ALLTEL’s Motion;

(i)
that the Complaint fails to set forth an act done or omitted by ALLTEL in violation of a statute which the Commission has jurisdiction to administer or of a regulation or order of the Commission; and
(j)
that the Complaint should be dismissed without a hearing as unnecessary in the public interest.


The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    
ALLTEL is correct in asserting that there is no Commission-mandated requirement that obligates it to provide DSL service to its voice-grade customers.  The Commission has consistently held that the provision of public utility facilities that are adequate for voice service constitutes adequate service under the requirements of Section 1501, and the fact that the customer was unable to obtain high speed data transmission using those facilities did not render the service inadequate.  See, Boyd v. GTE North Inc., 83 PA PUC 531 (1994); Vincent Knight v. Bell Atlantic-PA, Inc., Docket No. C‑00003681 (Order entered February 16, 2001); and Matthew S. Krause, Jr. v. Verizon Pennsylvania Inc., Docket No. C-00004580 (Order entered June 10, 2002).
With respect to competition, the Federal Telecommunications Act of 1996 and the various Orders of the Commission entered pursuant to the Act have opened the local telephone market in Pennsylvania to the possibility of competition.  Respondent and all other incumbent local exchange carriers have faced the possibility of facilities-based competition from competitive local exchange carriers (CLEC’s) since July 1997.  While the Commission approves or disapproves applications for companies to expand their service territories, the Commission does not force these companies to provide service to areas for which they have not applied.  The fact that no CLEC’s have chosen to offer service in Complainant’s area is a company management decision not subject to the Commission’s jurisdiction.


The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   The Commission lacks jurisdiction over the subject matter of the Complaint.  A hearing would be a fruitless exercise and a waste of Commission resources.  



Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

conclusions of law

1. The Commission has jurisdiction over the parties to this dispute.

2. The Commission does not have jurisdiction over the subject matter of this dispute under 66 Pa. C.S.A §1501.

3. The Complaint raises no claim that, if proven, would show that the Respondent failed in any way to furnish and maintain adequate, efficient, safe and reasonable service and facilities pursuant to 66 Pa. C.S.A §1501.

4. A hearing in this matter is not necessary in the public interest.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by ALLTEL Pennsylvania, Inc. to dismiss the Complaint filed by James W. Kramer at Docket No. C-20055421 is granted.



2.
That the Formal Complaint filed by James W. Kramer against ALLTEL Pennsylvania, Inc. at Docket No. C-20055421 is hereby dismissed.

DATED: November 28, 2005
















Veronica A. Smith








Chief Administrative Law Judge
�   DSL is an acronym for Digital Subscriber Line.  A DSL connection uses a special modem to split the analog and digital signals on a customer’s telephone line, from which the customer is connected to the internet.  The digital signal transmits more data, at speeds multiple times faster than a traditional 56K dial-up connection.


�  Respondent was served a copy of the Complaint on October 17, 2005.


�  The Commission’s regulation states:  “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code § 5.62(c).
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