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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions and Request for Oral Argument (Exceptions) of Matthew and Stefanie Shaffer (Complainants) filed on June 6, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, issued in this proceeding on May 18, 2005.  On June 16, 2005, the National Fuel Gas Distribution Corporation (NFGD) and the National Fuel Gas Supply Corporation (NFGS) filed Reply Exceptions.  

History of the Proceeding
On June 14, 2004, the Complainants filed a Formal Complaint against NFGD alleging that NFGD refused to provide residential gas service to their new home.  The Complainants requested that the Commission order NFGD to provide them with residential gas service.
On July 21, 2004, NFGD filed an Answer to the Complaint as well as a Motion to Dismiss and/or Motion for Judgment on the Pleadings (Motion).  In its Answer, NFGD denied the allegations and noted that it did not own the facilities located on Complainant’s property as they were owned by NFGS.  NFGD further noted that the closest line owned by NFGD is approximately 2.5 miles from the Complainants’ property.  NFGD denied that it refused to provide natural gas service to the Complainants and requested that the Complaint be dismissed.  In its Motion, NFGD requested that the Complaint be dismissed because it failed to set forth a violation by NFGD of the Public Utility Code, the Commission’s regulations or NFGD’s tariff.

The Complainants filed an Answer to the Motion on July 29, 2004.  The ALJ issued an Interim Order on August 24, 2004, wherein he denied the Motion and ordered that NFGS be joined as a necessary Party to this proceeding.  Subsequently, NFGS filed a Motion for a More Specific Pleading and a Preliminary Motion to Dismiss (Motions) on October 20, 2004.  The Complainants filed an Answer to the NFGS Motions on October 25, 2004.  In his Prehearing Order issued November 3, 2004, the ALJ denied both of the NFGS Motions.  On November 22, 2004, NFGS filed an Answer to the Complaint wherein it denied the allegations, noted that it is not a local distribution company that is authorized to provide the requested service and requested that the Complaint be dismissed.
A dispute over discovery was resolved prior to the initial hearing by an interim order issued by the ALJ on December 8, 2004.  The matter was scheduled for hearing before ALJ Nemec on January 6, 2005.  All of the Parties appeared at the hearing and were represented by counsel.  The resulting record consisted of a 208 page transcript of the discussion and testimony at the hearing, 13 Complainants’ exhibits, three NFGD exhibits and eight NFGS exhibits.

Briefs were filed by the Complainants, NFGD and NFGS on March 3, 2005 and Reply Briefs were filed by the Complainants and NFGD on March 16, 2005 and by NFGS on March 21, 2004.  On May 18, 2005, the ALJ issued an Initial Decision wherein he recommended that the Complaint be dismissed for failure to carry the burden of proof.


On June 6, 2005, the Complainants filed Exceptions to the Initial Decision and a Request for Oral Argument.  Replies to the Exceptions were filed by NFGS and NFGD on June 15, 2005, and June 16, 2005, respectively.
Discussion
As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The Complainant filed a Request for Oral Argument with their Exceptions on June 6, 2005, pursuant to 52 Pa. Code 5.538.  The request regarded the arguments that the Complainants had made in their Exceptions and did not allege any changes in facts or of law that may have occurred since the time of the evidentiary hearing.  In their exceptions, the Complainants’ arguments go mostly to the weight of the evidence.  In their Reply Exceptions, both NFGD and NFGS opposed the Request for Oral Argument saying that oral argument is not necessary in order to address the Complainants’ weight of evidence arguments.  


We shall deny the Complainants’ Request for Oral Argument.  Oral argument would not add anything new to the record that has not already been established in this case.  Also, as noted by NFGS, such requests are within the discretion of the Commission.  Application of Pennsylvania Suburban Water Company and Eagle Rock Utility Corporation, Docket Nos. A-210104F0023 and A-210075F2000, 2004 Pa. PUC Lexis 18 (2004).  
As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The Complainants contended that they had requested natural gas utility service from NFGD for a new home they plan to build on land they previously purchased.  The Complainants further contended that there are two natural gas lines which traverse their property and which are owned by either NFGD or NFGS.  They asserted that several of the neighboring dwellings are served off of these lines by NFGD.  However, the Complainants alleged that their request for natural gas service from these lines was denied by NFGD because NFGS, the owner of both lines, refused two requests from NFGD, on behalf of the Complainants, to install a new tap on these lines.  NFGS refused to allow the tap because one line is a high pressure transmission line and the other one is a gathering line which transports natural gas from gas wells to a compressor station.  Alternatively, NFGD offered to serve the Complainant’s new home by a new distribution main that would need to extend a distance of approximately 2.5 miles at an estimated cost of $75,000 to the Complainants.  As noted, the Complainants requested that the Commission order NFGD/NFGS to supply them service from one of the NFGS lines, which does not involve the estimated $75,000 cost of extending NFGD’s distribution system.
In the Initial Decision, the ALJ made twenty-eight Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and the Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  The ALJ found that the Complainants failed to prove that NFGD either owns or controls the two natural gas lines that traverse their property.  The ALJ also found that the Commission does not have jurisdiction over NFGS, an interstate natural gas transmission pipeline company regulated by the Federal Energy Regulatory Commission (FERC), with regard to the issues developed in this proceeding.  (I.D. at 8-9).
The Complainants filed Exceptions to the Initial Decision that fault the ALJ for failing to require NFGD to provide them with residential utility gas service and for failing to order NFGS to cease and desist from interfering with NFGD’s provision of regulated utility gas service within the Commonwealth.  The Complainant’s further request that we reevaluate our position and policies regarding the unbundling of “transmission and public utility gas lines” as well as our jurisdiction over commonly owned gas lines and entities such as NFGS who attempt to interfere with public utility service without subjecting themselves to the jurisdiction of the Commission. (Exc. at 8).
In their first Exception, the Complainants disagree with the ALJ’s statement that the Complainants failed to submit a formal application for service from NFGD.  The Complainants contend that the ALJ’s statement is contrary to the testimony they provided at the hearing in light of the fact that Mr. Shaffer followed the protocol established by NFGD for requesting residential utility service via telephone. (Exc. at 1-2).
NFGD replies that this Exception is irrelevant because the ALJ’s Initial Decision is in no way based on the finding that no written application was made.  NFGD notes that the Initial Decision’s Finding of Fact No. 2 states that “Complainants have applied for natural gas utility service.”  (NFGD R. Exc. at 1).  NFGS further asserts that the issue of whether the Complainants formally applied for service is irrelevant in light of the ALJ’s holding that the Commission does not have jurisdiction over NFGS with regard to these issues. (NFGS R. Exc. at 1-2).
Upon review and consideration of the record of this proceeding, we shall deny the Complainants’ first Exception.  Contrary to the assertions of the Complainants, the ALJ did not penalize them for the procedure they used to request service from NFGD.  This statement merely recognizes that a telephonic request in lieu of a written request was made by the Complainants.  The ALJ did not base his findings upon this statement.
Next, the Complainants allege that the ALJ erred in failing to find that NFGD has “facilities,” as the term is defined in 66 Pa C.S. § 102, on or within 250 feet of their property, through which NFGD could provide the requested service at a cost to itself of approximately $500.00, and to the Complainants of approximately $2,000.00.  The Complainants contend that providing service to them would benefit, not harm, NFGD’s existing customers.  The Complainants also contend that NFGD Tariff Rule 11, Subsection 6 (Rule 11(6)), and by reference, Tariff Rule 25, are inapplicable to their situation because their request pertains to the G-20 line which is a “medium pressure” line. (Exc. at 2-3).
In reply, NFGD notes that this Exception is irrelevant because the ALJ did find that there are facilities located on or near Complainants’ property.  NFGD contends that this Exception misstates the evidence of record that NFGD cannot provide the requested service because it cannot obtain a delivery point on the G-20 line which is owned by NFGS, not itself.  NFGD then states that the Complainants’ notion that Rules 11(6) and 25 of NFGD’s tariff do not apply to service from line G-20 is contrary to the evidence of record.  It notes that Rule 11(6) is applicable to any production or transmission line and line G-20 is a production line, while Rule 25 is applicable to any line outside NFGD’s low and medium pressure distribution systems.  NFGD opines that since line G-20 is a production pipeline owned by NFGS, it is clearly outside of its distribution system. (NFGD R. Exc. at 2-3).
In its Reply Exceptions, NFGS notes that the ALJ correctly concludes in his Initial Decision that NFGS owns the facilities in question, including line G-20, and that the FERC has jurisdiction over all services provided by NFGS over line G-20.  NFGS maintains that since the Commission does not have jurisdiction over its ownership and operation of line G-20, NFGS is not a public utility within the meaning of 66 Pa. C.S. 
§ 102 and hence line G-20 is not a facility within the meaning of 66 Pa. C.S. § 102. (NFGS R. Exc. at 2).

Upon review and consideration of the record in this proceeding, we shall also deny this Exception.  We agree with the findings of the ALJ that there are natural gas facilities located on or near the Complainants’ property, but that the pipeline in question, line G-20, is a gathering line owned and operated by NFGS, a FERC-regulated entity.  We further agree with the ALJ that this Commission does not have the authority to order NFGS to provide the requested connection to line G-20 or to provide the Complainants with natural gas service.
In their third Exception, the Complainants argue that the ALJ erred in his Findings of Fact No. 21 and No. 27 alleging that while the FERC has jurisdiction over NFGS’s transmission of gas in interstate commerce, the FERC does not have exclusive jurisdiction over any and all of NFGS’s activities.  The Complainants contend that to the extent that NFGS is interfering with the provision of, or engaging in, the unregulated business of providing residential utility gas service within the Commonwealth of Pennsylvania, NFGS is subject to the jurisdiction of the Commission.  They also opine that FERC approval would not be required for NFGD to provide their requested service. (Exc. at 3-4).
NFGD replies that the Complainants’ Exception is contrary to the record evidence since the record is clear that FERC approval is required for NFGD to install any additional delivery point or meter set on line G-20. (NFGD R. Exc. at 3).  NFGS, via reference to its Main and Reply Briefs, replies that the reason NFGS was refusing to allow a tap for NFGD is that the one line (G-24) on the Complainants’ property operates at a pressure that is too high for a residential tap and the G-20 line is a gathering line to which NFGS, pursuant to Company policy, does not allow new taps to be connected.  Also, NFGS counters that the Complainants’ argument that the Commission has some authority over NFGS is unsubstantiated and unsupported in the record.  NFGS submits that the Commission has no jurisdiction over NFGS’s gathering operations.  (NFGS R.Exc. at 3; NFGS R.B. at 3-4). 
Upon review and consideration of the record, we shall deny this Exception.  The Findings of Fact excepted to by the Complainants are absolutely correct in regard to the FERC’s regulatory authority over the operations of NFGS.  The Commission recognizes that one of the regulatory changes ordered by the FERC during its unbundling of the interstate natural gas industry resulted in the NFGS corporate policy to not allow new residential customers to be served off of their gathering pipelines.  This Commission is without the regulatory authority to overrule the FERC in this regard as the pipelines in question are part of the NFGS interstate transmission system.  
In their last Exception, the Complainants criticize the ALJ’s Initial Decision for accepting that both NFGS and NFGD have acted fairly and openly with the Complainants and not in violation of their corporate code of conduct.  The Complainants argue that this corporate code of conduct requires both Companies to deal fairly with their customers.  They allege that NFGD and NFGS have acted and continue to act together in concert for the benefit of their parent corporation to deny the Complainants their basic right to receive residential gas service in violation of NFGD’s PUC tariff and to flaunt PUC jurisdiction over National Fuel operations. (Exc. at 4-5).

In reply, NFGD notes that this Exception is irrelevant and contrary to the evidence of record as its code of corporate ethics is irrelevant to this proceeding.  NFGD contends that the Complainants must show that NFGD has violated the Public Utility Code, a Commission regulation or a provision of its tariff.  NFGD states that referring to a corporate code of ethics, which was not even violated, does not establish any of these.  NFGD maintains that the record indicates that it went out of its way to attempt to obtain a delivery point for service from NFGS, and, when that failed, it offered to extend its closest main line pursuant to the terms of its tariff. (NFGD R. Exc. at 4; NFGD R.B.       at 4).  NFGS contends that its corporate code of ethics has absolutely no relevance to the issues in this case.  NFGS notes that it treated NFGD exactly the same as it would any other local distribution company that would request a residential tap off of a gathering line.  That treatment would be to deny the request. (NFGS R.B. at 5). 
Upon review and consideration of the facts of record, we shall also deny this Exception.  We agree with the ALJ’s determination that both NFGD and NFGS have dealt fairly and openly with the Complainants. (I.D. at 8).
Conclusion

Based upon the foregoing discussion, we shall deny the Complainants’ Exceptions for failure to meet their burden of proof.   We have also denied their Request for Oral Argument, as explained above.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions and Request for Oral Argument of Matthew and Stefanie Shaffer to the Initial Decision of Administrative Law Judge Michael A. Nemec are denied.
2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted.
3.
That the Complaint filed by Matthew and Stefanie Shaffer against National Fuel Gas Distribution Corporation is dismissed.
4.
That the record in this case be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2005
ORDER ENTERED:   December 19, 2005
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