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HISTORY OF THE PROCEEDING


In a formal complaint filed on July 8, 2005 Michael Gori (“Complainant”) raised an issue concerning electric utility service provided by West Penn Power Company (“Respondent” or “West Penn”).  On September 7, 2005 West Penn filed an answer to the complaint.  

The Commission scheduled a telephonic hearing on the matter.  The hearing was scheduled to be held at 10:00 a.m. on November 16, 2005.  The Complainant failed to appear for the hearing.  Counsel for West Penn did appear and made a motion requesting the Commission to dismiss the complaint based on the Complainant’s failure to prosecute the matter.    
The record in this matter consists of a yet-to-be-completed transcript of the hearing.  The record closed immediately following the hearing.
For the reasons stated below, I am granting the Respondent’s motion and dismissing Mr. Gori’s complaint with prejudice.
FINDINGS OF FACT

1. Notice of the hearing was sent to the Complainant on October 13, 2005.  

2. A prehearing order was mailed to the Complainant on October 31, 2005.    
3. Both notices indicated the date and time of the hearing and how the parties would be contacted.  The notices stressed the importance of participating in the proceeding and gave instructions on how to request a change in scheduling.  
4. Both notices were sent by first class mail to the address listed on the Complainant’s complaint.  

5. Neither notice was returned by the United States Postal Service as undeliverable.

6. When I telephoned Michael Gori at 10:00 a.m. on November 16, 2005, at the number listed on the complaint (412-403-9398), the phone was answered with a recording requesting that I leave a message.  I left a message identifying myself and stating the purpose of my call with instructions to return the call within 15 minutes or the hearing would be held in his absence.  There was no return call.    

DISCUSSION


In requesting the Commission to dismiss this complaint, Counsel for West Penn stated that the company’s representatives had similarly tried unsuccessfully to contact the Complainant regarding this matter.         
If the Commission has protected Mr. Gori’s due process rights in providing an opportunity to appear and present evidence in support of his complaint, and if Mr. Gori fails to appear and present such evidence, then the Respondent is entitled to dismissal of the complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (entered December 26, 1995).  

I find that the Commission has in fact protected Mr. Gori’s due process rights.  Notices sent to him by regular first-class mail set forth the date, time, and manner in which the hearing was to be held.  Neither mailing was returned as undeliverable and accordingly the law presumes that Mr. Gori received notice of the hearing and elected not to participate.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. The Complainant’s due process rights were fully protected in this proceeding.  

3. By failing to appear and present evidence in support of his complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief he seeks.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Michael Gori v. West Penn Power Company at Docket No. C-20054947 is dismissed with prejudice for failure to prosecute.   
Dated:  November 16, 2005
















Fred R. Nene







Administrative Law Judge
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