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  C-20042401
             v.

PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Rita and Ray Royce/Safeguard International (Complainants), filed on September 15, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on August 17, 2004, in the above-captioned proceeding.  On October 12, 2004, PECO Energy Company (PECO) filed Reply Exceptions.
History of the Proceeding



On January 26, 2004, the Complainants filed a Formal Complaint against PECO wherein they: 1) alleged that PECO is responsible for repairs to their electric equipment and 2) requested that PECO set up a payment arrangement.  On February 24, 2004, PECO filed an Answer to the Complaint, as well as a Partial Motion to Dismiss.  In its Answer, PECO denied all of the allegations contained in the Complaint.  In its Partial Motion to Dismiss, PECO requested that the Commission dismiss the Complaint as it relates to a request for a payment arrangement as Complainants are nonresidential customers of PECO.  On May 5, 2004, a hearing was held by the ALJ.  The Complainants appeared pro se and PECO was represented by counsel.


On August 17, 2004, the ALJ issued an Initial Decision wherein he recom​mended that the Complaint be dismissed for the failure of the Complainants to satisfy their burden of proof.  As noted, the Complainants filed Exceptions and PECO filed Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made twelve Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainants in this matter alleged that during the first week of November 2002, a fuse blowup outside their company resulted in damage to their electrical equipment and diminished electrical power to their building.  According to the Complainants, upon investigation, PECO informed them that the source of the problem was a fault in the underground electrical cable connecting PECO’s equipment, and that repairs were not PECO’s responsibility.  The Complainants further alleged that they had assumed responsibility for a former tenant’s electric bills and that they needed to set up a payment plan.
PECO countered that a phase located on the Complainants’ property went out on or around November 7, 2002, and that the customer is responsible for any and all repairs to customer’s equipment.  PECO contended that the Complainants’ then current electric balance was $18,084.78 and then current gas balance was $1,203.11.  PECO stated that the services it renders for the Complainants are not residential services and that the Commission does not have the authority to establish payment arrangements for commercial ratepayers.  
In his Initial Decision, the ALJ found that the Complainants are responsible for making repairs to the underground cable, not PECO. (I.D. at 6).  Furthermore, the ALJ concluded that, as a commercial customer, the Complainants are not entitled to a payment plan. (I.D. at 7).  Therefore, the ALJ dismissed the Complaint.
In their first Exception, the Complainants contend that Finding of Fact (FOF) No. 2, which states that Complainants assumed responsibility to pay the electric bills of their third floor tenant, the Walsh Envelope Company (Walsh), is incorrect.  The Complainants contend that Walsh was responsible for payment of the electric bill through agreement with Safeguard International (Safeguard), but that the bill was left in the name of Safeguard.  The Complainants allege that when Walsh left the premises it refused to pay the amount due for electrical service to the third floor. (Exc. at 1).  PECO replies that it presented evidence that the Complainants, not the tenant, were the ratepayers of record for all utility services at the property.  PECO notes that Mrs. Royce testified at the hearing that she knew Safeguard was responsible for the payment of all electric services at the property.  (R. Exc. at 3).
Based upon the record evidence, we find that the Complainants had agreed to have the electric service provided for their tenant in their name and, therefore, the Complainants are the customer of record responsible for electric service to their building.  As such, we conclude that the Complainants’ Exception is without merit and, thus, shall be denied.

Next, the Complainants dispute the ALJ’s FOF No. 10, which states that “[t]he splice box is underground, made out of treated wood, and installed by a customer.”  The Complainants contend that they are not aware of any basis in fact of this finding. (Exc. at 1).  PECO counters that its records indicate that the splice box was installed and owned by the property owners. (Tr. at 32).  PECO opines that the Complainants presented no evidence to dispute that they, or previous property owners, are not the owners or installers of the splice box. (R. Exc. at 4).
Based upon the record evidence, we find that the Complainants did not counter PECO’s records that the splice box in question was installed and owned by the property owners.  As such, we shall also deny this Exception.
The Complainants also except to the ALJ’s conclusion that they are responsible for making repairs to the underground cable.  The Complainants state that they accept that PECO’s tariffs have the force of law and they do not dispute the fact that the cable fault is located more than eighteen inches inside their property.  However, the Complainants allege that the underground cable in question was a viable, working cable prior to the failure of the transformer and fuses on PECO’s electrical poles outside their property.  They claim that a faulty cable was not the cause of the damage to PECO’s fuse, but that PECO’s equipment caused the damage to the cable and led to their long-term difficulties caused by the damage.  The Complainants state that the faulty cable runs from the PECO-owned power supply located on the street outside their property and feeds the PECO-owned transformer that sits approximately eighteen inches from the building itself.  The Complainants opine that it does not make sense that a cable, damaged by PECO equipment, feeding from and to PECO equipment, should be the responsibility of the customer. (Exc. at 2).
In reply to the Complainants’ Exception, PECO criticizes the Complainants’ position as not supported by law or fact.  PECO counters that the evidence of record indicates that the fault causing the damage was sixty feet from the transformer, in between the transformer and the Complainants’ splice box.  Therefore, PECO contends that the underground cable fault was well beyond eighteen inches inside the Complainants’ property line.  PECO notes that the splice box was 156 feet from PECO’s electric pole and 122 feet beyond the transformer.  PECO maintains that the Complainants are responsible for cable damage on their property beyond eighteen inches from the property line and, therefore, the ALJ correctly found that the Complainants were responsible for repairs to the underground cable. (R. Exc. at 5-6).  
Upon review and consideration of the record of this proceeding, we shall deny the Complainants’ Exception.  In our opinion, the Complainants have failed to meet their burden of proof on this matter, and their Exception is not supported by record evidence.  We agree with the determination of the ALJ that PECO’s tariff is controlling in this matter and is binding on both the utility and a utility’s customers.  In fact, the Complainants, themselves, acknowledged that the tariffs have the force of law and that the cable fault is located more than eighteen inches inside their property.  Specifically, the ALJ relied upon the following PECO tariff provision:

6.1 COMPANY’S SERVICE LINES.  Where the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows:

(a) UNDERGROUND


Underground cable construction to a point approximately 18 inches inside the property line of the customer, . . .
As such, we conclude that the ALJ correctly interpreted the tariff and that the Complainants are responsible for the necessary repairs.
Finally, in regard to their overdue bill, the Complainants allege that they tried to pay the bill and to make payment arrangements to pay the bill, even though, technically, it is not for their usage. (Exc. at 3).  PECO replies that the Complainants are commercial ratepayers and while the Commission has the right to establish payment arrangements for residential customers under its Regulations, it does not have the authority to establish payment arrangements for commercial customers.  Yesterday Corporation, d/b/a Angelo’s Restaurant v. Philadelphia Electric Company, Docket No. F-9245681, (August 26, 1992).
We shall also deny this Exception as we agree with the ALJ that the Complainants are commercial customers that are not entitled to a payment plan under the Public Utility Code.  While we cannot prevent a utility from offering a payment arrangement to a commercial customer, this Commission has repeatedly held that such arrangements are not enforceable against a utility.  Commercial customers fall within the Commission Regulations at 52 Pa. Code Chapter 55 and are not entitled to a payment arrangement applicable to residential accounts under 52 Pa. Code Chapter 56 and     Chapter 14.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainants’ Exceptions for failure to meet their burden of proof.  As such, we shall adopt the ALJ’s Initial Decision that dismisses the Complaint and grant PECO’s Partial Motion to Dismiss the Complaint as it relates to a request for a payment arrangement in light of the fact that the Complainants are nonresidential customers of PECO; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above referenced proceeding is adopted.


2.
That the Exceptions of Rita and Ray Royce/Safeguard International are denied.


3.
That the Complaint of Rita and Ray Royce/Safeguard International against PECO Energy Company is dismissed.

4.
That the Partial Motion to Dismiss filed by PECO Energy Company is granted.



5.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2005
ORDER ENTERED:   December 20, 2005



579078v1

8
8
579078v1

