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HISTORY OF THE PROCEEDING


This decision denies a complaint that Dennis G. Alberts, O.D., t/a Monroeville Eye Care,
 (“Complainant” or “Dr. Alberts”) filed with the assistance of counsel on August 16, 2004.  Dr. Alberts complains that Penn Telecom, Inc. (“Respondent” or “Penn Telecom”) failed to provide reasonable and adequate telephone service to his optometry practice.  The complaint presents four counts: breach of contract (Count I); fraudulent misrepresentation (Count II); punitive damages (Count III); and violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law, 73 Pa. C.S. §§201-1, et seq. (Count IV).

In response to a solicitation, the Complainant alleges he met with a representative of the Respondent on January 7, 2004.  Penn Telecom promised to immediately switch one telephone line from his existing carrier, Verizon Pennsylvania Inc. (“Verizon”), and provide two additional lines during the first week of February 2004 in time for the opening of Dr. Alberts’ new office location.  He alleges the Respondent: a) failed to place the order in time to have phone service available when his new office opened; b) failed to provide “phones,” which “hunted” as promised; c) failed to properly run lines to the phones and a fax machine; d) failed to properly list the business name and telephone number with directory assistance; and e) failed to promptly and properly list his business name and telephone number with the Verizon White Pages and Yellow Pages directories, as well as the Monroeville White Pages and Yellow Pages directories.  Due to the delay in providing telephone service, Dr. Alberts claims he had to rely upon cellular telephone service.  For relief, he seeks judgment against the Respondent in an amount equal to three times the actual damages he sustained, as well as attorney’s fees.



Penn Telecom answered the complaint and filed new matter on October 4, 2004, denying that it promised installation of new phones by a date certain.  It converted telephone service on one existing line from Verizon to Penn Telecom on January 29, 2004.  Penn Telecom established the Complainant’s account as a “UNE-Platform” or “UNE-P account,” meaning that it purchased for resale the loop facilities of the incumbent local exchange carrier (“ILEC”), Verizon, as well as the switching elements necessary to provide end-to-end service delivery without the use of any Penn Telecom facilities.  As such, Penn Telecom relied upon Verizon to provide the facilities for the three access lines in a timely and operable fashion.



Penn Telecom denies contracting to provide or install telephone equipment.  Rather, it supplied telephone service via UNE-P for the three lines and eventually, at Dr. Alberts’ request, it assisted in installing inside wiring over which the telephone service for the additional two lines was provided.  Penn Telecom avers a separate unknown entity installed telephone equipment and inside wiring, as well as extended facilities from the Complainant’s demarcation point to his office location.  It speculates any perceived delay in providing telephone service may have been due to the work of this unknown third party.  It contends telephone service on Dr. Alberts’ primary line was never disrupted while transitioning from Verizon to Penn Telecom and it provided telephone service on the additional two lines within a reasonable amount of time.  In a good-faith effort to resolve the allegation that he was forced to substitute cellular telephone service for wireline service during the initial month at his new office location and without any acknowledgment that it was at fault, Penn Telecom reimbursed Dr. Alberts $339.22 for using his cellular service during February 2004.



Penn Telecom denies any responsibility for the Complainant’s claim that once all lines were installed, all calls were “hunted” to his fax machine.  It avers that Dr. Alberts specifically requested that all three lines be included in a “hunt group.”
  Consequently, if Complainant had engaged a fax machine on one of the three access lines in the hunt group, Penn Telecom suggests it is plausible that calls could run unwittingly to the fax machine.


Penn Telecom declares that it does not publish a White Pages or a Yellow Pages directory.  It denies any responsibility for errors or omissions relating to these directories.  It notes these directories were released in book form in the Spring of 2004.  The closing date for entries to publishers was around November 2003.  Therefore, the Complainant’s office relocation and new service initiation in February 2004 occurred after the directories’ closing dates.  Penn Telecom further notes that Dr. Alberts’ primary number from his previous office location would have continued in any White Pages or Yellow Pages listing that existed prior to his relocation.



Likewise, Penn Telecom notes that any listing for Dr. Alberts’ primary number in directory assistance prior to his relocation would have remained in directory assistance once the line was converted to Penn Telecom.  As to the additional lines, Penn Telecom asserts it placed an order with Verizon for one of the additional lines to be placed in directory assistance.  Penn Telecom can only speculate as to the reason why any alleged omission from directory assistance may have occurred after it placed the order.


On October 4, 2004, the Respondent also moved to dismiss the complaint.  The Complainant responded to the motion on October 25, 2004 and replied to the new matter on November 1, 2004.  On November 17, 2004, Administrative Law Judge James D. Porterfield issued a standard Prehearing Order.  By letter dated December 8, 2004, Penn Telecom, citing “numerous complex issues,” requested that ALJ Porterfield continue for 90 days the hearing scheduled for January 4, 2005 to give the parties an opportunity to complete discovery and prepare for the hearing.  The ALJ granted this request and the hearing was rescheduled for April 5, 2005.



On February 8, 2005, Penn Telecom moved for sanctions pursuant to 52 Pa. Code §5.371 seeking to dismiss the complaint for failure of the Complainant to file any objections or to respond to two sets of Respondent’s interrogatories.  By letter dated February 16, 2005, the Complainant responded to the motion for sanctions.  Penn Telecom renewed its request for sanctions by letter dated February 18, 2005.



Upon commencement of the evidentiary hearing in Pittsburgh on April 5, 2005, the ALJ deemed Penn Telecom’s motion for sanctions satisfied, “although not in a timely manner” (N.T. 6).  He also tentatively denied the Respondent’s motion to dismiss the complaint (N.T. 7).  Both parties were represented by legal counsel.  The Complainant presented the testimony of a single witness, Dr. Alberts, the principal of Monroeville Eye Care.  Complainant’s Exhibits A-D were admitted into the record.  Penn Telecom presented the testimony of three witnesses: Ted Zobb, its Sales Manager; Wayne Weigand, its Manager of Business Services; and Buddy Masterson, its Call Center Manager.  Penn Telecom’s Exhibits 1-6, 7A-7B, 8-9, and 11‑12 were admitted into the record.


By letter dated April 15, 2005, Penn Telecom requested admission of a portion of its tariff as Respondent’s Exhibit 10 as discussed at the hearing (N.T. 195-96, 207).  By letter dated May 12, 2005, Complainant submitted a one-page document identified as “rebuttal evidence.”  The ALJ later marked this document as “Complainant’s Exhibit E.”  On May 24, 2005, Penn Telecom filed a motion objecting to the admission of this rebuttal evidence.  The Complainant replied to this motion on May 26, 2005.


By a letter submitted June 8, 2005, Penn Telecom proposed corrections to the transcript of the April 5, 2005 hearing pursuant to 52 Pa. Code §5.253(b)(2).  Since the request was unopposed and more than 30 days elapsed without a ruling, the proposed corrections were granted automatically pursuant to 52 Pa. Code §5.253(f)(2).



By Interim Order issued June 20, 2005, the ALJ tentatively admitted Complainant’s rebuttal evidence as Complainant’s Exhibit E,
 “subject to a motion to hold an additional hearing session to authenticate the document and to provide an opportunity for cross-examination.”  The Interim Order also directed the parties to file their main briefs on July 22, 2005 with reply briefs to follow on August 8, 2005.  After the retirement of ALJ Porterfield, I was appointed to preside over this case on July 15, 2005.  On July 22, 2005, Complainant’s counsel telephoned me to request a modification of the briefing schedule.  Over the objection of the Respondent, I granted the request.  The parties’ main briefs then became due on August 11, 2005 with reply briefs due on August 26, 2005.


On August 25, 2005, the Respondent moved to strike portions of the Complainant’s main brief pursuant to 52 Pa. Code §§5.101 and 5.501(a).  Specifically, Penn Telecom objected to the Complainant referring to evidence that was not admitted into the record and requesting the Commission to “grant permission” for Dr. Alberts to proceed with a civil action.  The Complainant responded to this motion on September 14, 2005.



After reviewing the record and the briefs of the parties, I determined that the record lacked sufficient clarity to determine whether the parties were accorded due process for the admission of Complainant’s Exhibit E and Penn Telecom’s Exhibit 10 into the record.  Accordingly, I issued a Second Interim Order on September 16, 2005 reopening the record in order to hold a hearing for the purpose of receiving whatever testimony, evidence, submissions or arguments that the parties might wish to present concerning these issues.



A further telephonic hearing was held on October 14, 2005.  Again, both parties were represented by legal counsel, who offered legal argument concerning the admissibility of their respective post-hearing exhibits.  No witnesses testified.  Altogether, the hearings generated 262 pages of notes of testimony.  A Third Interim Order issued on November 17, 2005 memorialized my rulings at the last hearing concerning the admissibility of these exhibits.  By Fourth Interim Order issued November 18, 2005, I granted Penn Telecom’s motion to strike portions of the Complainant’s main brief.  By Fifth Interim Order, the record closed on November 18, 2005.
FINDINGS OF FACT
1. The Complainant is Dennis G. Alberts, O.D., trading and doing business as Monroeville Eye Care, whose optometry practice is currently located at 2526 Monroeville Boulevard, Suite 100, Monroeville, Pennsylvania 15146 (N.T. 10, 18, 53).
2. The Respondent, Penn Telecom, Inc., is a competitive local exchange carrier (“CLEC”) certificated by the Pennsylvania Public Utility Commission to provide local telephone exchange service within the service territory of Verizon Pennsylvania Inc. (N.T. 140‑41).
3. From 1990 until December 23, 2003, Dr. Alberts maintained an office at 200 Mall Circle Boulevard, Suite 231, Monroeville, Pennsylvania 15146, which was 8/10 of a mile from his current location (N.T. 10‑11, 49, 52).
4. At the previous location, Dr. Alberts sublet office space from Pearle Vision, where he shared the telephone service and used its fax line at no charge (N.T. 53).
5. At the previous location, Dr. Alberts received telephone service in his own name from Verizon since 1990 on one line, to wit, 412-856-8175 (N.T. 15, 18, 50, 52, 100; Penn Telecom Exh. 3).
6. In early December 2003, Dr. Alberts received a letter from Penn Telecom soliciting his local telephone business and promising to save his business “as much as 30% over [his] current provider” (N.T. 11‑12, 48‑49; Complainant’s Exh. A).
7. In two telephone conversations in December 2003 with Jack Basile, a Penn Telecom sales representative who authored the letter, Dr. Alberts explained that he was moving his office, he needed to move his existing telephone line 412-856-8175 to the new location, and he wanted to add two additional telephone lines (N.T. 11‑13, 97‑98).
8. During these conversations, Dr. Alberts explained to Basile that he wanted the new telephone service operational by the second week of February 2004, when he expected to open his new office (N.T. 13).
9. Basile explained that allowing Verizon to move the existing line to the new location would proceed more smoothly than attempting to have Penn Telecom switch the service and move it at the same time.  After Verizon moved the service, Penn Telecom could then switch the Complainant’s service from Verizon to Penn Telecom (N.T. 53‑54, 111).
10. Dr. Alberts closed his office at 200 Mall Circle Boulevard on December 23, 2003 (N.T. 11, 49‑50).

11. Verizon moved the existing telephone line from Dr. Alberts’ previous location to the demarcation box in the building at the new location on December 24, 2003 (N.T. 51, 53‑55, 60, 111‑12; Penn Telecom Exh. 3).

12. A friend of Dr. Alberts ran the telephone line from the demarcation box in the building to the furnace room in Dr. Alberts’ office (N.T. 55, 60).

13. While his office was temporarily closed, Dr. Alberts maintained the phone line at the new location connected to an answering machine in the furnace room that allowed him to receive messages and return calls (N.T. 50‑51, 55).

14. Basile met with Dr. Alberts on January 7, 2004, when the Complainant signed a Letter of Agency allowing Penn Telecom to switch his local, intraLATA and interLATA toll service from Verizon to Penn Telecom.  Penn Telecom agreed to immediately switch the existing telephone line.  Dr. Alberts explained that he wanted two additional lines installed by the second week in February 2004,
 he “wanted the call lines to be hunted,” and one line “was to be just a dedicated fax line” (N.T. 13‑16, 20, 49, 51‑52; Complainant’s Exh. B).

15. Penn Telecom would provide telephone service only, but not any equipment (N.T. 16‑17).
16. During the same meeting, Dr. Alberts explained that he wanted two listings in the phone books and directory assistance.  The existing telephone number would be listed under his name, while one of the new numbers would be listed under Monroeville Eye Care (N.T. 17‑18, 56‑57, 69, 79).
17. Several weeks later, Basile called Dr. Alberts to provide him with the new telephone numbers, so the Complainant could order new office stationery (N.T. 18‑19).
18. In early February 2004, Dr. Alberts called Penn Telecom to inquire about the status of his new phone lines, when a representative allegedly told him that the order had not been placed and it would take roughly two weeks to place the order with Verizon (N.T. 20).
19. After waiting two weeks, Dr. Alberts again called Penn Telecom and learned that “nothing had happened” concerning the installation of his new telephone lines, because it was having trouble placing the order with Verizon and there would be an additional wait of two weeks (N.T. 20‑21).
20. Dr. Alberts also learned Basile had left the employ of Penn Telecom during the interim (N.T. 21, 98, 113‑15).

21. On February 11, 2004, Dr. Alberts opened his new office.  The one operating telephone line was connected to an answering machine in the furnace room.  Using the call forwarding feature on that line, he had calls forwarded from that number to his personal cellular phone that he kept in the main part of his office.  In this manner, he was able to communicate with his patients (N.T. 21‑22, 55‑56, 66).
22. Penn Telecom provided Dr. Alberts with a cellular phone to use while awaiting installation of the two additional lines (N.T. 61‑62).

23. During this time, Dr. Alberts did not have fax service available, whereby he receives patient referrals from primary care physicians.  These referrals constitute 30% of his business (N.T. 22‑23).

24. Dr. Alberts asserts that Penn Telecom did not provide telephone service on the additional two lines until early March 2004 (N.T. 22, 59‑60).

25. Dr. Alberts insists that after Penn Telecom installed the additional two lines, calls to one of the new lines were hunted to his fax machine, but calls to his main number were not hunted anywhere; he claims he could not send or receive faxes (N.T. 23‑24, 33).
26. Dr. Alberts claims a Penn Telecom representative connected the line from the demarcation box to his fax machine (N.T. 60‑61).

27. Dr. Alberts and his wife called Penn Telecom “a number of times” to discuss the hunting problem.  The Respondent sent someone out to correct the problem with sending and receiving faxes, but it remained unresolved (N.T. 24‑25, 62‑63, 66, 78).
28. Dr. Alberts alleges a Penn Telecom representative told him that the call hunting feature would not work in his area, because one of his lines came from the Turtle Creek central office (N.T. 25, 66‑67).

29. Dr. Alberts’ fourteen-year-old son resolved the problem so he could send and receive faxes on his fax machine (N.T. 62‑65).

30. After receiving complaints from his patients, Dr. Alberts learned that directory assistance had no entry under either his name or the name of his practice (N.T. 25‑26).

31. Dr. Alberts understands that Penn Telecom itself does not provide directory assistance service (N.T. 70).

32. After receiving a complaint from Dr. Alberts, Penn Telecom rectified the directory assistance problem with Verizon “in a timely manner,” although the listing provided the wrong area code.  Dr. Alberts again complained to Penn Telecom about the problem (N.T. 26‑28, 70).
33. When the new telephone directories arrived in March 2004 for the Greater Pittsburgh Super Pages and in May 2004 for the Monroeville edition, Dr. Alberts claims neither he nor his practice were listed in either directory (N.T. 28, 67‑68, 72, 79‑80, 159).
34. When he complained to Penn Telecom about his omission from the telephone directories, Dr. Alberts received no explanation other than the fact that these were not Penn Telecom telephone directories (N.T. 28‑30, 68‑69, 83‑84).

35. Dr. Alberts was listed under his own name with the correct telephone number in the March 2004 Greater Pittsburgh Super Pages telephone directory, although the listing gave his previous office address (N.T. 57‑59, 68; Penn Telecom Exh. 1).

36. Monroeville Eye Care was listed in the Yellow Pages directory on the Internet at infospace.com by September 22, 2004 (N.T. 72‑76, 161‑62; Penn Telecom Exh. 2).

37. When Dr. Alberts asked Penn Telecom to release his service so he could switch his telephone service back to Verizon, the first representative he talked with supposedly told him that company policy prevented releasing the lines, until he paid his outstanding bill (N.T. 31‑32, 76‑77).
38. Dr. Alberts challenges the bill for $207.15,
 because he did not consider it to be 30% less than he had been paying and Penn Telecom was charging him for a hunting feature that was not operating properly (N.T. 32‑33, 39, 88‑95; Complainant’s Exhs. D & I).

39. After discussing these problems with the president of Penn Telecom, Frank Mecefe, Penn Telecom paid Dr. Alberts’ cellular phone bill of $339.22 for February 2004, it released his telephone lines so he could immediately switch back to Verizon, and Mecefe allegedly told him to disregard Penn Telecom’s telephone bill (N.T. 33‑41, 62, 76‑77, 86‑95, 208‑09; Complainant’s Exh. C).
40. Dr. Alberts claims Penn Telecom’s failure to provide the telephone service agreed upon negatively impacted his business and he had to find other means to advertise his practice (N.T. 41‑48, 77‑78).
41. Penn Telecom played no part in Dr. Alberts’ decision to relocate his office or the timing of the move (N.T. 71‑72).
42. Penn Telecom’s sales records for Dr. Alberts’ account consist of a Letter of Agency (Complainant’s Exh. B), a sales order, a prequalification form, and a customer service record (“CSR”) from the incumbent telecommunications carrier, Verizon (N.T. 98, 101​‑02).
43. The Letter of Agency verifies that the customer is providing his authorization to port his telephone number from one telecommunications carrier to another, in this case, from Verizon to Penn Telecom.  It also provides pricing information for the services agreed upon (N.T. 118‑20, 163‑64; Complainant’s Exh. B).
44. A prequalification form indicates what wire center or what central office the service will be delivered from, along with the sales representative’s notes (N.T. 102).

45. The CSR describes the telecommunications service that was in place at Dr. Alberts’ office on the date that it was pulled from Verizon’s Web interface.  It verifies the billing and service addresses, the telephone number installed at that location, and identifies any special features provided with that service.  This CSR discloses that Verizon was providing service to Dr. Alberts at 2526 Monroeville Boulevard via 412-856-8175 on December 24, 2003 (N.T. 99‑100; Penn Telecom Exh. 3).

46. Penn Telecom’s sales representative, Jack Basile, taking instructions from Dr. Alberts, electronically submitted a “pretty plain, generic” CLEC sales order on January 18, 2004 to convert one line and add two additional lines.  The lead number would be 412-856-8175, followed by 412-823-2569 and 412-823-2764.  All of these numbers would be in a single rotary hunt group.  Information for this customer in the White Pages directory would be “kept as is,” meaning no change would be made in the current listing appearing in the CSR.  Verizon pulls information from the CSR to include in its White Pages telephone directory.  The customer himself would handle Yellow Pages directory advertising (N.T. 100‑04, 107, 112‑13, 128, 139, 158‑59, 168‑70; Penn Telecom Exh. 4).
47. In training, Penn Telecom informs its sales representatives that a typical business installation requires 15 business days for completion, unless a sales representative requests expedited treatment.  In this case, Penn Telecom never received a request for expedited installation for this account.  A sales representative cannot promise a new customer initiation of service by a date certain, because there are “too many variables” (N.T. 104‑05, 113‑16).
48. Penn Telecom insists the due date of January 30, 2004 appearing on the CLEC sales order is only a target date for internal processing of the order; it made no promise to Dr. Alberts that it would initiate his telephone service by a certain date (N.T. 105‑06, 115; Penn Telecom Exh. 4).
49. Penn Telecom initiates hunting service for nearly all of its business customers with multiple lines every day (N.T. 107‑09).
50. From its review of the sales records, Penn Telecom maintains that Basile followed proper protocol in handling Dr. Alberts’ request for service (N.T. 110, 124).
51. During the 3½ months that he was employed there, Penn Telecom estimates Basile processed approximately 18 CLEC sales orders (N.T. 113‑14, 116‑17).
52. Penn Telecom used Basile’s CLEC sales order for Dr. Alberts’ account to purchase those services from Verizon (N.T. 128, 164‑70).
53. In placing an order with Verizon such as the one for Dr. Alberts, Penn Telecom has learned through experience that it is easier to convert an existing line with one order and place a subsequent order to install two additional lines with their related services.  For this reason, Penn Telecom separated Dr. Alberts’ service request into one purchase order to convert the existing line and a subsequent purchase order to install two additional lines (N.T. 128‑29, 164, 170).
54. On January 28, 2004, Penn Telecom submitted an order to Verizon to convert Dr. Alberts’ existing telephone number 412-856-8175 via UNE-P by a desired due date of January 29, 2004.  The form indicates that Penn Telecom placed the order multiple times as signified by the designation “DD” appearing in the version category near the top of the first page.  Each new order starts with the top of the alphabet.  The order requested Verizon to “convert the account as is,” meaning that Penn Telecom was asking Verizon to maintain without change any related existing features, directory listings and directory assistance information pertaining to the account (N.T. 129‑32, 158, 179‑80, 187; Penn Telecom Exh. 5).
55. Access to the Unbundled Network Element Platform (“UNE‑P”) allows Penn Telecom to lease loop facilities of Verizon’s telecommunications network, such as switching ports, to provide service to customers without Penn Telecom physically locating facilities or utilizing its own switching equipment.  Verizon bills Penn Telecom for use of its facilities and Penn Telecom in turn re-bills its customers for the service (N.T. 132‑33).
56. Penn Telecom finds it is not uncommon to submit several versions of a purchase order with Verizon, before Verizon switches the service.  This experience impacts Penn Telecom’s ordering process and the time it takes to complete service delivery to a customer (N.T. 140).
57. Once a desired due date is placed on a purchase order, there is no guarantee that Verizon will fulfill the request by the desired date (N.T. 133).

58. Penn Telecom was dependent upon Verizon to properly provide the requested service for Dr. Alberts (N.T. 139).

59. Dr. Alberts’ existing telephone number 412-856-8175 was ported from Verizon to Penn Telecom on January 29, 2004.  The transaction was seamless and transparent to the customer, since Penn Telecom was re-using the same facilities that were working prior to the conversion.  The only change immediately noticeable was the entity billing the customer (N.T. 133‑34, 155, 170).
60. When it places an order, Penn Telecom receives three completion notifications from Verizon: a) a local service confirmation notice, which informs it that Verizon has accepted the order and will do the work; b) a provisioning completion notification, which indicates that Verizon has completed the work; and c) a billing completion notification, whereby Verizon notifies Penn Telecom that it has completed the work, it will begin billing Penn Telecom and Penn Telecom will be responsible for billing the end-user (N.T. 134‑35).
61. On January 28, 2004, Penn Telecom reserved from Verizon two numbers: 412-823-2569 and 412-823-2764; but these numbers were not reserved for Dr. Alberts (N.T. 170‑77).

62. While it did not see any problem with the purchase order it submitted to Verizon, Penn Telecom did notice problems on the billing completion notification that it received from Verizon on January 31, 2004 (N.T. 135‑36, 172‑73, 181; Penn Telecom Exh. 6).
a. The service order identifier bears a number on the billing completion notification that indicates Verizon processed the order as a change or a new installation and not a conversion.  The purchase order that Penn Telecom submitted to Verizon requested a conversion “as is” (N.T. 136‑37; Penn Telecom Exhs. 5 & 6).
b. The feature detail bears a notation for a hunt group.  The feature detail data shows that Verizon established a hunt group with three lines: 412-856-8175, 412-823-2569, and 412-823-2764.  Penn Telecom notes its purchase order nowhere refers to the additional two lines (N.T. 137‑38, 182; Penn Telecom Exh. 6).
63. If it submitted a change or new installation order instead of a conversion order to Verizon, Penn Telecom would have to specify what directory listing and directory assistance information should accompany the account (N.T. 138‑39).
64. Since Verizon processed Dr. Alberts’ order as a change order, instead of a conversion order, his directory listing and directory assistance information were dropped (N.T. 138).

65. Penn Telecom opines that inconsistencies with how Verizon handled the first purchase order (Penn Telecom Exh. 5) and the billing completion notification (Penn Telecom Exh. 6) impacted how Verizon handled the second purchase order to install two additional lines for Dr. Alberts (N.T. 141‑42, 182).
66. Penn Telecom cannot submit a second purchase order immediately after another purchase order on an account, because Verizon’s system will not allow a subsequent order on an account until Penn Telecom receives all three notifications following the first purchase order (N.T. 143‑44).

67. On February 5, 2004, Penn Telecom submitted an order to Verizon to change Dr. Alberts’ service by installing two additional lines by a desired due date of February 11, 2004.  The form indicates that Penn Telecom placed the order multiple times as signified by the designation “H” appearing in the version category near the top of the first page.  The order shows an existing hunt group on Verizon’s billing completion notification form (Penn Telecom Exh. 6) (N.T. 142‑48, 170‑71, 181‑82; Penn Telecom Exh. 7A).
68. A CSR that Penn Telecom pulled from Verizon’s web site on January 29, 2004 discloses that Verizon had included all three of Dr. Alberts’ lines in a hunt group (N.T. 150‑55; Penn Telecom Exh. 8).
69. Penn Telecom opines the different exchanges for the three lines provided to Dr. Alberts, although from different central offices in Monroeville and Turtle Creek, could be included in the same hunt group (N.T. 183).
70. The billing completion notification matching the second purchase order indicates that Verizon installed two additional lines and placed all three lines in a hunt group on February 17, 2004.  It also shows that the primary number for the hunt group was 412-856-8175, which then hunted to 412-823-2569, and then to 412-823-2764 (N.T. 148‑50, 155‑56, 183‑84; Penn Telecom Exh. 7B).
71. Dr. Alberts always had telephone service throughout this period on his existing line at 412-856-8175 (N.T. 155).
72. After Verizon delivered the requested service to Dr. Alberts, Penn Telecom did not physically install the lines on his premises (N.T. 156​‑57, 184‑86).
73. Penn Telecom does not maintain or publish White Pages or Yellow Pages telephone directories (N.T. 158).
74. If Dr. Alberts had requested a change in his directory listing, Penn Telecom would have included that information in the purchase orders that it submitted to Verizon in January and February 2004 (N.T. 158‑59).

75. Verizon’s cut-off date for inclusion of a listing in the Greater Pittsburgh Super Pages published in March 2004 was in November 2003.  The next directory was published in 2005 (N.T. 159‑61, 177‑78).
76. When it first submitted the purchase order to Verizon, Penn Telecom did not request a directory listing for Monroeville Eye Care associated with either of the two new lines for Dr. Alberts.  After Dr. Alberts complained about the omission, Penn Telecom submitted a request to Verizon for a directory listing for Monroeville Eye Care (N.T. 164‑65, 178).

77. Penn Telecom’s CLEC sales order makes no reference to Monroeville Eye Care or to any change in a directory listing for the additional two lines (N.T. 166‑67; Penn Telecom Exh. 4).

78. The CLEC sales order does not specify a number for use of a fax machine.  The CLEC sales order requests installation of three lines in a rotary hunt.  Penn Telecom does not know how customers use their lines.  A fax machine will operate on a line in a rotary hunt (N.T. 167‑68).
79. Penn Telecom declares that it immediately honors any request of a customer to release lines to another telecommunications carrier (N.T. 162‑63).
80. Penn Telecom maintains computer note screen records for Dr. Alberts’ business account.  These note screen records show the contacts between the customer and the utility, as well as provision information, such as customer moves or changes and discontinuances (N.T. 189‑93, 205‑08; Penn Telecom Exh. 8).
81. According to its note screen record, Dr. Alberts only wanted the Penn Telecom technician installing the new Verizon lines to tag them at the demarcation point.  He refused to let the technician extend the wiring into the building.  A third party was to install the inside wiring and the technician offered to complete the project.  Dr. Alberts also refused to sign or pay the bill for the technician to be called out to the premises (N.T. 193‑95; Penn Telecom Exh. 9).

82. Dr. Alberts called Penn Telecom on March 25, 2004 to dispute charges on his bill for rotary hunt lines.  At that time, he stated that when he placed his order for service from Penn Telecom, he wanted the three lines “to be a rotary hunt group,” but “his lines never worked as a hunt group” (N.T. 191, 205‑06; Penn Telecom Exh. 9).
83. During the same conversation on March 25, 2004, Penn Telecom offered to repair the lines, but Dr. Alberts refused (N.T. 192; Penn Telecom Exh. 9).

84. Dr. Alberts also had a number of conversations with Penn Telecom’s call center manager that were not recorded in the computer note screens for this account.  During these calls, Dr. Alberts complained about the service not being installed and disputing the bill (N.T. 202‑05).

85. When it became aware that Dr. Alberts was dissatisfied with the service that it was attempting to provide and he was using his personal cell phone for office communication, Penn Telecom reimbursed him $339.22 on March 31, 2004 for his cell phone bill for February 2004 (N.T. 196‑98; Penn Telecom Exh. 11).
86. Dr. Alberts began receiving telephone service from Penn Telecom on his existing line, 412-856-8175, on January 29, 2004 and on the two additional lines, 412-823-2764 and 412-823-2569, on February 17, 2004.  On April 15, 2004, Penn Telecom moved his service on all three lines to another carrier at his request (N.T. 198, 209).
87. Dr. Alberts never paid for the telephone service he received from Penn Telecom.  He owes the utility $256.35
 (N.T. 198‑201, 206; Penn Telecom Exh. 12).

88. Penn Telecom denies ever receiving any instruction from its president, Frank Mecefe, to “write off” Dr. Alberts’ account.  Instead, portions of his bill were transferred to bad debt over time as they met certain accounting thresholds (N.T. 201, 209).
89. Dr. Alberts insists that Penn Telecom’s sales representative, Jack Basile, assured him that he would be included in the 2004 edition of the telephone directory.  He contends no one ever told him that there was a deadline for inclusion in the directory (N.T. 211‑12).
90. Dr. Alberts denies ever asking to have the line dedicated for his fax machine included in the hunt group (N.T. 213).

91. Dr. Alberts asserts that he called Penn Telecom’s call center manager “at least 15 times, if not more” to complain about service, but none of these calls appear in the note screen records.  During one of these conversations, the call center manager supposedly told him that he could not have call hunting (N.T. 212).

92. After obtaining telephone service from another carrier, Dr. Alberts learned that the 412-856-8175 line cannot be included in the same hunt group with the 412-823-2764 and 412-823-2569 lines without adding a call forwarding feature, because the 856 and 823 exchanges originate from different central offices (N.T. 213‑14).

93. Penn Telecom explains that calls to its call center manager might not appear in note screen records, if the calls were placed directly to him.  Also, the present call center manager did not start employment with Penn Telecom until January 26, 2004 and he was unable to access the proprietary information on customers’ accounts until sometime thereafter (N.T. 216‑17).
94. Penn Telecom submits a portion of its tariff concerning the extent of its liability while furnishing competitive local exchange services (N.T. 195‑96, 219; Penn Telecom Exh. 10).

DISCUSSION


The General Assembly has conferred oversight responsibility upon the Commission for the competitive telecommunications marketplace in this Commonwealth.  66 Pa. C.S. §§3013(d), 3018 and 3019.  The Complainant raises a number of troubling issues, all of which concern his request in this competitive milieu for the Respondent to provide telephone service to his new office.  Responding to a solicitation, Dr. Alberts contacted Penn Telecom in December 2003, informing it of the impending move of his office to a new location approximately 8/10 of a mile away, and that he wanted Penn Telecom to transfer his existing telephone line to the new location and install two additional lines before he opened his new office during the second week of February 2004.  Following Penn Telecom’s advice, he requested Verizon, his current carrier, to transfer his existing line to the new location on December 24, 2003, the day after he closed his former office.  Dr. Alberts’ existing telephone line then was ported from Verizon to Penn Telecom on January 29, 2004.  Penn Telecom, however, did not furnish the two additional lines until February 17, 2004.


In his complaint, Dr. Alberts charges Penn Telecom with a breach of contract, fraudulent misrepresentation, a claim for punitive damages, and a violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law, 73 Pa C.S. §§201‑1, et seq.  Dr. Alberts charges Penn Telecom with a failure to: (a) timely place his order; (b) provide service by his office opening; (c) provide a hunting service; (d) run lines in the building to his phone and fax machine; (e) list his name and business with directory assistance; and (f) promptly and properly list his name and business in the relevant telephone directories, all in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.
A.
Jurisdiction


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).


Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  Nothing in the Code confers jurisdiction upon the Commission to award monetary damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Nor does the Commission possess jurisdiction to decide complaints brought under the Unfair Trade Practices and Consumer Protection Law, 73 Pa. C.S. §§201-1, et seq.


Pursuant to this Consumer Protection Law, the Attorney General or a district attorney may bring an action in the name of the Commonwealth to restrain by temporary or permanent injunction unfair methods of competition or unfair or deceptive acts or practices as defined in the Act or the rules and regulations promulgated thereunder by the Attorney General.  73 Pa. C.S. §§201-3.1 and 201‑4.  An individual may bring a private court action seeking treble damages under the Consumer Protection Law, if the individual purchased goods or services primarily for personal, family or household purposes, and he or she suffered damages as a result of a violation of the Act.  In re Derienzo, 254 B.R. 334 (Bkrtcy. M.D. Pa. 2000); and 73 Pa. C.S. §§201-9.2.  As an administrative agency, the Commission is a creature of the Legislature; it is not a court and possesses no authority to award monetary damages.  Feingold, supra.  Consequently, the Commission has no jurisdiction to entertain an action brought under the Consumer Protection Law.

Likewise, the Commission is not empowered to decide private contractual disputes between a citizen and a public utility.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Superior Ct. 510, 366 A.2d 270 (1976); and Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Superior Ct. 61, 77 A.2d 102 (1950).  But, simply declaring an action to be one in assumpsit does not necessarily make it so.  In determining jurisdiction, the gravamen of the underlying claim must be considered — not just the form of the action.  T.W. Phillips Gas & Oil Company v. Peoples Natural Gas Company, 492 A.2d 776 (Pa. Cmwlth. 1985).  The case sub judice presents a question of whether a public utility has rendered adequate and reasonable service — a question that is within the sole dominion of and uniquely suited to the expertise of this Commission.  


Section 1501 of the Code, 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.


Stated differently, the Commission is responsible “for prescribing rules and regulations governing reasonableness, adequacy and sufficiency of service, and the courts have interpreted those sections as vesting in the [Commission] exclusive jurisdiction over those matters.”  T.W. Phillips, 492 A.2d at 779.  On the subject of changing local service providers (“LSPs”), the Commission has promulgated regulations, pursuant to 66 Pa. C.S. §3019(b)(2) and (3), establishing general rules, procedures and standards governing the migration of customers between LSPs, including porting telephone numbers, exchanging customer records and the transition of billing accounts.  52 Pa. Code §§63.191, et seq.  The primary objective of these regulations is to establish standards to ensure that residential and business customers can migrate from one LSP to another without confusion, delay or interruption of their local service.  Id.  While these regulations did not become effective until August 13, 2005, they may, nevertheless, prove instructive on the issues raised here.

In order to sustain a complaint, the Commission must find that the utility violated its duty under the Code, the Commission’s regulations or a Commission order.  West Penn Power Co. v. Pa. P.U.C., 478 A.2d 947 (Pa. Cmwlth. 1984).  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

B.
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
C.
Failure to Timely Order Service



Initially, the Complainant claims that the Respondent failed to timely place his order with Verizon, the incumbent local exchange carrier, in order to have the requested service operational by the time he opened his new office in February 2004 (N.T. 13).  In this claim, the Complainant apparently wants the Commission to infer that the Respondent failed to timely act upon his service request merely by looking at the passage of time from the point when he requested the service from Penn Telecom’s representative on January 7, 2004 until it actually provided the service on February 17, 2004.  Certainly, the Complainant fails to cite any other evidence to support this claim.



The parties agree Penn Telecom’s sales representative, Jack Basile, met with Dr. Alberts on January 7, 2004, when he signed a Letter of Agency allowing Penn Telecom to switch all of his services from Verizon to Penn Telecom.
  Dr. Alberts also wanted two additional lines installed by the time he opened his new office in February 2004.  Penn Telecom agreed to immediately switch the existing telephone line (N.T. 13‑16, 20, 49, 51‑52; Complainant’s Exh. B).  Penn Telecom obtained Dr. Alberts’ customer service record from Verizon, which disclosed that Verizon had been providing service to Dr. Alberts’ new office on one line since December 24, 2003 (N.T. 99‑100; Penn Telecom Exh. 3).  On January 18, 2004, Basile submitted a CLEC sales order based upon the information he received from the CSR and Dr. Alberts on January 7, 2004 (N.T. 100‑01; Penn Telecom Exh. 4).


Penn Telecom used Basile’s CLEC sales order to purchase Dr. Alberts’ services from Verizon (N.T. 128, 164‑70).  But, it has learned that in placing an order with Verizon, it is easier to convert an existing line with one order and place a subsequent order to install additional lines and services.  So, Penn Telecom separated Dr. Alberts’ service request into one purchase order to convert the existing line and a subsequent purchase order to install two additional lines (N.T. 128‑29, 164, 170).


On January 28, 2004, Penn Telecom submitted an order to Verizon to convert Dr. Alberts’ existing telephone number 412-856-8175 using elements of the UNE-P by a desired due date of January 29, 2004.  The form shows that Penn Telecom placed the order multiple times as signified by the designation “DD” appearing in the version category near the top of the first page.  Each new order starts with the top of the alphabet (N.T. 129‑32, 158, 179‑80, 187; Penn Telecom Exh. 5).  Importantly, no evidence appears anywhere in the record to signify when Penn Telecom submitted the first or subsequent orders with Verizon or to explain why it had to submit multiple orders.
  One cannot determine, therefore, whether Penn Telecom or Verizon was responsible for the multiple orders.  In any event, Dr. Alberts’ existing telephone line was ported
 from Verizon to Penn Telecom on January 29, 2004 (N.T. 133‑34, 155, 170).  On January 28, 2004, Penn Telecom obtained from Verizon two new numbers: 412-823-2569 and 412-823-2764 that it later reserved for Dr. Alberts (N.T. 170‑77).


On February 5, 2004, Penn Telecom submitted an order to Verizon to change Dr. Alberts’ service by installing two additional lines by a desired due date of February 11, 2004.  The designation “H” appearing in the version category near the top of the first page of the form signifies that Penn Telecom again placed the order multiple times before Verizon accepted it (N.T. 142‑48, 170‑71, 181‑82; Penn Telecom Exh. 7A).  Again, no evidence shows when Penn Telecom submitted the first or subsequent orders with Verizon or to explain why it had to submit multiple orders.  Verizon installed the two additional lines on February 17, 2004 (N.T. 148‑50, 155‑56, 183‑84; Penn Telecom Exh. 7B).  By all indications, Penn Telecom appears to have undertaken reasonable measures to act in a timely fashion upon the Complainant’s service request, but it had no control over when Verizon would provide the requested service.


As the party claiming that the Respondent failed to act timely upon his request for service, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to present any evidence to support this claim, he has failed to meet this burden.

D.
Failure to Provide Service by the Time the Office Opened


Next, the Complainant claims that Penn Telecom failed to provide the promised telephone service by the time he opened his new office. The record discloses that Penn Telecom was not obligated to provide service by any date certain.  Complainant’s Exhibit A is a form letter soliciting his business (N.T. 48‑49). Complainant’s Exhibit B, the Letter of Agency, is a form verifying the customer’s authorization to move his phone service from one LSP to another (N.T. 118).
  Nowhere within the four corners of this document does it promise to deliver telephone service to Dr. Alberts by a date certain.  Without supplying any documentary support, the Complainant asserts that he discussed with Penn Telecom’s sales representative on several occasions the need for delivery of the telephone service by the time he opened his new office (N.T. 11‑13, 97‑98).


For its part, Penn Telecom denies promising this customer delivery of telephone service by a date certain (N.T. 105‑06).  Even though he was only employed with it for 3½ months, Penn Telecom insists its sales representative, Jack Basile, was an experienced telecommunications sales representative, who had processed approximately 18 CLEC sales orders during his tenure there (N.T. 113‑14, 116‑17).  Penn Telecom informs its sales representatives during training that a typical business installation requires 15 business days for completion, unless a sales representative requests expedited treatment.  In this case, neither Penn Telecom nor Dr. Alberts ever requested expedited installation.  Further, a sales representative cannot promise a new customer initiation of service by a date certain, because there are “too many variables” (N.T. 104‑05, 113‑16).


Noteworthy is the fact that Dr. Alberts was never without telephone service.  He closed his previous office at 200 Mall Circle Boulevard on December 23, 2003 (N.T. 11, 49​‑50).  Verizon moved the existing telephone line from his previous office to a demarcation box at the new building on December 24, 2003 (N.T. 51, 53‑55, 60, 111‑12; Penn Telecom Exh. 3).  A friend of Dr. Alberts ran the telephone line from the demarcation box in the building to the furnace room in the office, where he connected it to an answering machine which allowed Dr. Alberts to receive messages and return calls (N.T. 50‑51, 55, 60).  As noted supra, Dr. Alberts’ existing telephone line was ported from Verizon to Penn Telecom on January 29, 2004 (N.T. 133‑34, 155, 170).  This transition was seamless and the line continued to be operational afterwards.  Two additional lines were operational on February 17, 2004 (N.T. 155‑56; Penn Telecom Exh. 7B), which was only three days beyond “the second week in February” deadline that Dr. Alberts claims he wanted (N.T. 13).  Delivery of service on the additional lines within three days of his office opening appears reasonable.


While Dr. Alberts insists that Penn Telecom did not provide the service until “sometime in early March” 2004 (N.T. 22, 59‑60), the billing completion notification that Penn Telecom received from Verizon, however, shows that Verizon began providing the service on February 17, 2004 (N.T. 155-56; Penn Telecom Exh. 7B).  This document supplies the preponderating evidence on this issue.


One must note that the Uniform Business Records As Evidence Act, 42 Pa. C.S. §6108, provides an exception to otherwise inadmissible hearsay:
(B) GENERAL RULE.  A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business at or near the time of the act, condition or event, and if, in the opinion of the tribunal, the sources of information, method and time of preparation were such as to justify its admission.

Further, Section 803(6) of the Pennsylvania Rules of Evidence, Pa. R.E. 803(6), provides in pertinent part:
(6) Records of Regularly Conducted Activity.

A memorandum, report, record, or data compilation, in any form, of acts, events, or conditions, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness....



Such records must be made at or near the time of the events reflected in the records.  Ganster v. Western Pennsylvania Water Company, 349 Pa. Superior Ct. 561, 504 A.2d 186 (1985).  The records must be kept in the regular course of business.  It is not essential for the admission of evidence to produce the person, who made the entries or the contemporaneous custodian of the record.  The witness need only possess adequate knowledge of the regularity of the record-keeping process to qualify the records under the Act.  Ganster, 504 A.2d at 190; and Gasparro v. PECO Energy Company, Docket No. C‑00015482 (Order entered April 22, 2002).


Thus, it is well settled that a utility’s business records are not only relevant admissible evidence, but they also take precedence over oral testimony where there is a “he said/she said” situation.  As the Commission found:
Based on our review of the record evidence, we find that the actions of the Respondent were not unreasonable.  The record evidence presents a classic “he said/she said” dilemma.  The customer’s daughter-in-law said she did not call to have the customer’s service disconnected.  The business records support a finding that she did call.  The burden of proof lies with the Complainant, and in this case there has not been sufficient evidence to support that burden because the testimony of the daughter-in-law was inconsistent....  Absent evidence refuting the business records, the business records control.
Zdziarski v. UGI Utilities, Inc.,-Electric Division, Docket No. C‑00014796 (Order entered February 22, 2002), 2002 Pa. PUC LEXIS 2; and Kutas v. Bell Atlantic-Pennsylvania, Inc., Docket No. F‑00252231 (Order entered August 26, 1996), 1996 Pa. PUC LEXIS 115 (computer note screens accepted as relevant business records evidence over complainant’s objection that he was not provided copies of the evidence).  This rationale is justified by the high degree of accuracy imputed to business records, because of the regularity with which they are kept and the high degree of reliance placed upon them by the utilities that keep such records.  See, In Re Indyke’s Estate, 488 Pa. 567, 413 A.2d 371 (1979); and Fauceglia v. Harry, 409 Pa. 155, 185 A.2d 598 (1962).


Moreover, even if Penn Telecom had promised to provide telephone service to his new office by a date certain, the Complainant fails to show how any perceived delay was the Respondent’s fault.  With Verizon providing network facilities and a third-party installer running lines to equipment in his new office, the Complainant presents no evidence to demonstrate these other entities did not contribute to any delay.  Even so, the Respondent presents the only explanation for the perceived delay.  Since this explanation relates to the hunting feature that Dr. Alberts requested, it will be discussed in the following section.

E.
Failure to Provide a Hunting Feature


The Complainant claims Penn Telecom informed him that a hunting feature
 could not be provided in his area (N.T. 25, 51‑52, 66‑67, 214).  Interestingly, the Complainant does not testify that he did not receive the hunting service — only that a Penn Telecom representative supposedly told him that he could not receive it when he called to complain about the delay in delivery of the additional two lines.  Elsewhere, Dr. Alberts complains that Penn Telecom provided a service that hunted to his fax machine (N.T. 23‑24, 33).  This latter issue will be discussed in the following section.  For its part, the Respondent denies ever telling Dr. Alberts that it could not provide hunting service (N.T. 205) and its business records show it did indeed furnish the requested hunting feature.


As discussed supra, Penn Telecom’s sales representative submitted a CLEC sales order on January 18, 2004 based upon the information he received from the CSR and Dr. Alberts on January 7, 2004 (N.T. 100‑01; Penn Telecom Exh. 4).  Penn Telecom then placed two purchase orders with Verizon using the information in its sales representative’s CLEC sales order.  In the first of its bifurcated orders, Penn Telecom directed Verizon to convert Dr. Alberts’ existing service at telephone number 412-856-8175 “as is,” meaning that Penn Telecom was asking Verizon to maintain without change the affected line and any related existing features (N.T. 129‑32, 158, 179‑80, 187; Penn Telecom Exh. 5).  Nowhere in the purchase order did it refer to the additional two numbers or a hunting feature.


Yet, Verizon’s billing completion notification for this purchase order shows that Verizon processed the order as a change and not a conversion.  In other words, Verizon treated the purchase order as a new installation, instead of a conversion.  Importantly, Penn Telecom was dependent upon Verizon to properly fulfill the service request (N.T. 136‑39).  Obviously, once Penn Telecom places an order with Verizon, it becomes Verizon’s responsibility to fill the order as requested.  Verizon’s billing completion notification includes a hunting group for all three lines, 412-856-8175, 412-823-2569 and 412-823-2764 (N.T. 135‑38, 172‑73, 181‑82; Penn Telecom Exh. 6).  A CSR that Penn Telecom pulled from Verizon’s web site on the conversion date, January 29, 2004, discloses that Verizon indeed had included all three lines in a hunt group (N.T. 150‑55; Penn Telecom Exh. 8).  At that time, Dr. Alberts, however, did not have the additional two lines available for his use.  Therefore, Penn Telecom did provide hunting service, although Verizon apparently included it erroneously in the first purchase order and it did not become operable until the additional lines were installed.


At this point, Penn Telecom opines that inconsistencies with how Verizon handled the first purchase order (Penn Telecom Exh. 5) and the billing completion notification (Penn Telecom Exh. 6) caused a delay in Verizon’s processing the second purchase order to install the two additional lines (N.T. 141‑45, 182).  Penn Telecom cannot submit a second purchase order immediately after another purchase order on an account, because Verizon’s system will not allow a subsequent order on an account until Penn Telecom receives all of the required notifications following the first purchase order (N.T. 143‑44).  As noted supra, Penn Telecom submitted an order on February 5, 2004 to Verizon to change Dr. Alberts’ service by installing two additional lines by a desired due date of February 11, 2004.  The order form again shows that Penn Telecom placed the order multiple times before Verizon accepted it (N.T. 142‑48, 170‑71, 181‑82; Penn Telecom Exh. 7A).  The billing completion notification matching the second purchase order indicates that Verizon installed two additional lines and placed all three lines in a hunt group on February 17, 2004.  It also shows that the primary number for the hunt group was 412-856-8175, which then hunted to 412-823-2569, and then to 412-823-2764 (N.T. 148‑50, 155‑56, 183‑84; Penn Telecom Exh. 7B).


Notwithstanding his assertion to the contrary, Penn Telecom’s business records show that Dr. Alberts received three telephone lines in a hunt group on February 17, 2004.  In the absence of any more compelling evidence to the contrary, the business records preponderate on this issue.  Zdziarski, supra.
F.
Failure to Properly Run Lines to the Phones and Fax Machine


On a related issue, the Complainant claims Penn Telecom provided a service that hunted to his fax machine (N.T. 23‑24, 213).  Dr. Alberts asserts a Penn Telecom representative connected the line from the demarcation box in the building to his fax machine (N.T. 60‑61).  He insists that after Penn Telecom installed the additional two lines, calls to one of the new lines were hunted to his fax machine, but calls to his main number were not hunted anywhere.  He avers that he could not send or receive faxes, which severely impacted his practice (N.T. 22‑24, 33).  Only after his fourteen-year-old son fixed the problem, could Dr. Alberts send and receive faxes (N.T. 62‑65).



Conversely, Penn Telecom denies any responsibility for running lines in the building or problems with Dr. Alberts’ fax machine (N.T. 156‑57, 184‑86).  Nothing in the CLEC sales order shows that Penn Telecom was obliged to run lines at the site (N.T. 186; Penn Telecom Exh. 4).  In fact, the CLEC sales order indicates that 412-856-8175 was to be the lead number in a hunt group, followed by the two additional numbers (N.T. 104; Penn Telecom Exh. 4).  In addition, Dr. Alberts admits that Penn Telecom neither provided nor installed any telephone equipment (N.T. 16‑17).


According to its records, Dr. Alberts only wanted the Penn Telecom technician installing the two new lines to tag them at the demarcation point.  He refused to let the technician extend the wiring into the building.  The technician offered to complete the project, but Dr. Alberts told the technician a third party would install the inside wiring.  Dr. Alberts also refused to sign or pay the bill for the technician responding to the call to the premises (N.T. 193‑95; Penn Telecom Exh. 9).  The Complainant never responded to this evidence.



Interestingly, Dr. Alberts called Penn Telecom on March 25, 2004 to dispute charges on his bill for rotary hunt lines.  During that conversation, he stated that when he placed his order for service with Penn Telecom, he wanted the three lines “to be a rotary hunt group,” but “his lines never worked as a hunt group” (N.T. 191, 205‑06; Penn Telecom Exh. 9).  Penn Telecom offered to repair the lines, but Dr. Alberts refused (N.T. 192; Penn Telecom Exh. 9).



This conversation is important for three reasons.  First, it corroborates other business records showing that Penn Telecom provided the requested hunting feature.  Second, it shows Dr. Alberts received what he ordered, i.e., a rotary hunt group involving all three lines.  With a rotary hunt group, one may reasonably expect that calls to busy lines eventually will find their way through the lines in the hunt group to a fax machine connected to one of the lines.  As noted, the evidence tends to show that Penn Telecom furnished the requested service only to the demarcation point — but no further.  Some other unnamed entity ran lines from the demarcation point in the building to equipment in Dr. Alberts’ office.  So, however the hunting feature might have affected Dr. Alberts’ fax machine, the Complainant has failed to show how any malfunction was the responsibility of Penn Telecom.  Finally, the conversation is important because it shows the utility offered assistance to remedy the perceived problem, but the customer rejected it.  Consequently, Penn Telecom never had the opportunity to determine whether any perceived problem with the hunting feature or the fax machine was due to an inside wiring problem, a faulty fax machine or something on Verizon’s network.  Thus, the Complainant has not shown that a problem with the hunting feature existed or if it did, that Penn Telecom was responsible for the problem.  Accordingly, this claim lacks merit as well.

G.
Failure to List the Complainant’s Numbers with Directory Assistance


Next, the Complainant claims that neither his name nor that of his practice, Monroeville Eye Care, appeared in directory assistance (N.T. 25‑26).  Penn Telecom neither confirms nor denies that an alleged omission occurred.  But assuming a temporary omission occurred, Penn Telecom denies any responsibility for it (Penn Telecom M.B. at 41).  Dr. Alberts admits Penn Telecom itself does not provide directory assistance service (N.T. 70).  But, Verizon does (N.T. 131).  As is true with the preceding issues, the Complainant fails to show the Respondent is responsible for the alleged nonfeasance.


When Penn Telecom submitted an order to Verizon on January 28, 2004 to convert Dr. Alberts’ existing telephone number 412-856-8175, the order requested Verizon to “convert the account as is,” meaning that Penn Telecom was asking Verizon to maintain without change any related existing features, directory listings and directory assistance information pertaining to the account (N.T. 129‑32, 158, 179‑80, 187; Penn Telecom Exh. 5).
  Verizon’s CSR for this account shows that it had been providing service on this number to Dr. Alberts at his new office location since December 24, 2003 (Penn Telecom Exh. 3).  Thus, one may reasonably assume that Penn Telecom’s direction to convert the account “as is” would include related directory assistance information.


As noted above, however, Verizon processed this order as a “change” and not a “conversion,” meaning Verizon treated it as a new installation (N.T. 136‑37; Penn Telecom Exhs. 5 & 6).  If it submits a change or new installation order instead of a conversion order, Penn Telecom must specify what directory assistance information should accompany the account (N.T. 138‑39, 158‑59).  Since Verizon processed Dr. Alberts’ order as a change order, instead of a conversion order, his directory assistance information was dropped (N.T. 138).  No explanation is given for why Verizon treated this order as a “change,” instead of a “conversion.”  Further, no evidence suggests that Penn Telecom should have anticipated Verizon’s action and failed to furnish the needed directory assistance information under Dr. Alberts’ name.


Moreover, no evidence shows that Dr. Alberts clearly conveyed to Penn Telecom his desire to include a separate directory assistance listing for Monroeville Eye Care on one of the two new lines (N.T. 25‑26).  Certainly, nothing in Jack Basile’s CLEC sales order refers to Monroeville Eye Care or to any change in directory assistance information for the additional two lines (N.T. 166‑67; Penn Telecom Exh. 4).  If Dr. Alberts had requested a change in his directory assistance listing, Penn Telecom insists it would have included that information in the purchase orders that it submitted to Verizon (N.T. 158‑59).


After complaining that his telephone numbers were omitted from directory assistance, Dr. Alberts admits Penn Telecom attempted to rectify the problem with Verizon “in a timely manner,” although the corrected listing provided the wrong area code (N.T. 26‑28, 70).  When he again complained about the problem, Penn Telecom apparently succeeded in correcting it (N.T. 26‑28, 164‑65, 178).  Thus, the record fails to support a claim that Penn Telecom provided incorrect information to Verizon or otherwise caused the omission of Dr. Alberts’ information from directory assistance.  On the contrary, Penn Telecom had no control over the provision of directory assistance — Verizon did.  It is just as likely as not that Verizon was responsible for the omission and the area code error that plagued the Complainant’s directory assistance listings.  Hence, the Complainant has failed to show the Respondent was responsible for these problems.
H.
Failure to Promptly and Properly List Information in Telephone Directories


Finally, the Complainant contends that when he received the new Greater Pittsburgh Super Pages in March 2004 and the Monroeville edition in May 2004, neither he nor his practice were listed in either directory (N.T. 28, 67‑68, 72, 79‑80, 159).  He admits that he was listed under his own name with the correct telephone number in the March 2004 Greater Pittsburgh Super Pages, although the listing gave his previous office address (N.T. 57‑59, 68; Penn Telecom Exh. 1).


Importantly, Penn Telecom does not maintain or publish either White Pages or Yellow Pages telephone directories (N.T. 158).  A Verizon affiliate publishes these telephone books.  Verizon’s cut-off date for inclusion of a listing in the March 2004 Greater Pittsburgh Super Pages was in November 2003.  The next directory was published in 2005 (N.T. 159‑61, 177‑78).  Since the cut-off date for inclusion in these directories occurred months before Penn Telecom ordered Dr. Alberts’ new service from Verizon, it was clearly not the Respondent’s fault that neither he nor his business at the new location were listed in these telephone books.  Therefore, the Complainant has failed to show the Respondent was responsible for this problem.
I.
Payment


Dr. Alberts never paid for the telephone service he received from Penn Telecom.  The utility alleges he owes it $256.35 (N.T. 198‑201, 206; Penn Telecom Exh. 12).  Dr. Alberts challenges a bill of $207.15.  He does not consider the bill to be 30% less than he had been paying Verizon as advertised in its solicitation letter
 and he believes Penn Telecom was charging him for a hunting feature that was not operating properly (N.T. 32‑33, 39, 88‑95; Complainant’s Exhs. A, D & I).  He alleges that after discussing the various problems that he was experiencing with its president, Penn Telecom on March 31, 2004 paid Dr. Alberts’ cellular phone bill for February 2004 of $339.22, it released his telephone lines so he could immediately switch back to Verizon,
 and the president told him to disregard Penn Telecom’s telephone bill (N.T. 33‑41, 62, 76‑77, 86‑95, 196‑98, 208‑09; Complainant’s Exh. C; Penn Telecom Exh. 11).  For its part, Penn Telecom denies its president ever instructed it to “write off” this account.  Instead, portions of Dr. Alberts’ bill were transferred to bad debt over time as they met certain accounting thresholds (N.T. 201, 209).


As the party seeking relief, the Complainant must prove that the Respondent forgave the bill.  66 Pa. C.S. §332(a).  Penn Telecom argues the contrary is true.  With the evidence in equilibrium, the Complainant has not shown by a preponderance that he should be relieved of his payment obligation.  Penn Telecom did provide him with telephone service.  It remains his burden to demonstrate that he did not receive the benefit of his bargain or that Penn Telecom released him from his obligation to pay for the service.  This he has failed to do.  Therefore, he owes the Respondent the sum of $256.35.
J.
Summary


In summary, the Complainant raises a number of issues of serious concern to the Commission as the monitor of the competitive telecommunications marketplace in Pennsylvania.  Upon exhaustive review of this record, however, the Complainant has failed to meet his burden of proving that the Respondent violated a law, regulation or order over which the Commission has jurisdiction or that the Respondent is responsible for the problems that he describes.  For these reasons, the complaint will be denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in this decision.  66 Pa. C.S. §§701, et seq.

2. The Commission has no jurisdiction to decide a claim brought under the Unfair Trade Practices and Consumer Protection Law, 73 Pa. C.S. §§201-1, et seq.
3. The Commission has no jurisdiction to decide private contractual disputes.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003).

4. The Commission has no jurisdiction to award monetary damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982).
5. The Complainant has failed to carry his burden of proving that he is entitled to the relief he seeks.  66 Pa. C.S. §332(a).

6. The Complainant has failed to show the Respondent is responsible for the problems that he describes.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Dennis G. Alberts, OD, t/a Monroeville Eye Care, against Penn Telecom, Inc. at Docket No. C‑20043578 is hereby denied.

Date:  November 21, 2005

















John H. Corbett, Jr.








Administrative Law Judge

� 	Monroeville Eye Care is a fictitious name registered with the Pennsylvania Bureau of Corporations under which Dr. Alberts conducts business.





� 	Dr. Alberts’ complaint and main brief consistently mis-cite this statute as “75 P.S. §§201�1, et seq.” (Complainant’s M.B. at 15).  Title 75 concerns the Pennsylvania Motor Vehicle Code.


� 	Penn Telecom explains that “hunting” is a process whereby a call placed to a number within a group of access lines receives a busy signal, then the call continues to search or “hunt” through the group of access lines, until it finds an access line within that hunt group that is not busy and the call is then delivered.  Answer, ¶ l.


� 	At the hearing on April 5, 2005, the Complainant attempted to introduce a letter marked as “Complainant’s Exhibit E” from a Dr. Gary Gerber that supposedly supported his claim for economic damages.  The ALJ sustained the Respondent’s objection to the admission of that document (N.T. 42�45, 89).  Complainant’s Exhibit E as “rebuttal evidence” is a different document purporting to resolve the problem of “hunting” between telephone lines with two different central offices (N.T. 227).


� 	At various points in his testimony, Dr. Alberts states that he wanted the service installed at his new office during the second week of February 2004.  Later, he asserts it was the first week of February 2004 (N.T. 20).


� 	Penn Telecom alleges the actual amount owed is $256.35 (N.T. 200; Penn Telecom Exh. 12).


� 	The final total bill shows the amount of $314.26.  But after applying a credit for prorating monthly fixed basic service charges, the actual amount owed is $256.35 (N.T. 200; Penn Telecom Exh. 12).


� 	The Commission, however, may refer an appropriate action to the Office of the State Attorney General.  See, 52 Pa. Code §63.144(b).


� 	One must also note the Commission adopted regulations on competitive safeguards in the telecommunications market in this state effective December 13, 2003.  52 Pa. Code §§63.141, et seq.  The Commission promulgated these regulations to assure the provision of adequate and nondiscriminatory access to all telecommunications services and facilities in the state and to prevent unfair competition.  These competitive safeguards are intended to promote the Commission’s policy of establishing and maintaining an effective and vibrant competitive market for all telecommunications services.  52 Pa. Code §63.141.  While the Complainant has not raised this issue, a review of the record fails to demonstrate that the Respondent in any way violated the code of conduct prescribed in these regulations.


� 	In his “Statement of Questions Involved,” the Complainant proclaims the issue to be, “Did Defendant fail to place the order to have the new lines in place by the first week of February?” (Complainant’s M.B. at 3 and 10; emphasis added).  Yet, Dr. Alberts’ testimony vacillates between the second week of February 2004, when he expected to open his new office, and the first week of February 2004 (N.T. 13�16, 20, 49, 51�52).  See also, Complainant’s R.B. at 14.





� 	When a party relies upon certain evidence, he must refer in his brief to the pages of the record or exhibits where the evidence appears.  52 Pa. Code §5.501(a)(2).  Likewise, the party with the burden of proof must address in his main brief to the extent possible every issue raised by the relief sought and the record evidence supporting it.  52 Pa. Code §5.501(a)(3).  Here, the Complainant nowhere cites to the record nor does he marshal the record evidence to support each issue that he raises.  Instead, he simply summarizes all of the evidence in his briefs without designation to any particular issue.


� 	See, 52 Pa. Code §§63.192 and 63.203(a)(1).





� 	Penn Telecom only printed hard copies of orders that Verizon accepted as valid (N.T. 181).





� 	“Porting” is the process that allows a customer to keep his telephone number when changing LSPs.  See, 52 Pa. Code §63.192.





� 	See, 52 Pa. Code §§63.203(a)(1) and (d)(1).


� 	The Complainant declares the issue to be whether the Respondent failed “to provide phones which ‘hunted’ as promised” (Complainant’s M.B. at 3; emphasis added).  Dr. Alberts, however, admits that Penn Telecom only provided telephone service (N.T. 16�17).


� 	How the hunting feature supposedly interfered with the operation of the fax machine remains unclear (N.T. 23�24, 214).


� 	Penn Telecom’s purchase order to Verizon followed the directions of its sales representative, Jack Basile, in his CLEC sales order to keep Dr. Alberts’ listing information “as is” (N.T. 100�04, 107, 112�13, 128, 139, 158�59, 168�70; Penn Telecom Exh. 4).


� 	Penn Telecom’s solicitation letter did not guarantee a 30% savings, but only offered an opportunity to save up to 30% (Complainant’s Exh. A).  Further, the Complainant never developed any evidence to substantiate what rates Penn Telecom in fact charged him for the service it furnished.





� 	Dr. Alberts testifies that when he asked Penn Telecom to release his service so he could switch it back to Verizon, the first representative he talked with supposedly told him that company policy prevented releasing the lines, until he paid his outstanding bill (N.T. 31�32, 76�77).  The Complainant elaborates no further on this claim.  He neither raises this issue in his complaint nor addresses it in his briefs (Complainant’s M.B. at 13).  Therefore, it will not be considered here.  See, 52 Pa. Code §5.501(a)(3).  It is important to mention, however, that under the Commission’s regulations relating to changing local service providers, 52 Pa. Code §§63.191, et seq., effective August 13, 2005, a customer has the unfettered right to migrate from one LSP to another.  See, 52 Pa. Code §63.201(a).  This right is not contingent upon payment of an outstanding bill.
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