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  C-20030456
             v.

PPL Electric Utilities Corporation
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Michael C. Morris (Complainant) filed on September 21, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on August 12, 2004, in the above-captioned proceeding.  On October 8, 2004, PPL Electric Utilities Corporation (PPL) filed Reply Exceptions.
History of the Proceeding



On May 23, 2003, the Complainant filed a Formal Complaint (Complaint) against PPL wherein he alleged that PPL inappropriately switched his electric service from residential service to commercial service.  The Complainant also alleged that PPL violated his private property rights by accessing his property without his permission.

On July 16, 2003, PPL filed an Answer to the Complaint in which it admitted that it changed the rate schedule applicable to the Complainant’s property from residential (Rate Schedule RS) to small general service (Rate Schedule GS-1) but denied that this was improper.  PPL further denied all of the other allegations contained in the Complaint.
On July 23, 2003, the Complainant filed a Letter in response to PPL’s Answer.  On September 8, 2003, the Complainant filed another Letter he had sent to PPL regarding the case which included several information requests.  On September 29, 2003, PPL filed a Response to the Complainant’s document requests wherein it objected to each of the twelve requests.  On January 28, 2004, a hearing was held by the ALJ.  The Complainant appeared pro se and PPL was represented by counsel. 


On August 12, 2004, the ALJ issued an Initial Decision wherein she recom​mended that the Complaint be dismissed due to the Complainant’s failure to satisfy his burden of proof.  The Complainant filed Exceptions and PPL filed Reply Exceptions as previously noted.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made twenty Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant in this matter disputed the decision of PPL to change his billing from a residential rate schedule to a commercial rate schedule.  The Complainant contended that he requested an investigation into an excessive bill he received and that PPL retaliated with the imposition of a commercial rate schedule.  The Complainant further contended that he paid residential rates for his electric service from his first bill in May 2002 until May 2003, when his service was “switched”.  The Complainant admitted that his electric service serves his residence and his detached garage through a single meter, and that he conducts a business titled MotorSports-Marketing.com, Incorporation, at the on-site four-bay garage. (Tr. at 31-32).  The Complainant also contended that PPL violated his private property rights by entering his property after he sent a certified letter to PPL advising them they could not enter his property without meeting his enumerated conditions.  The Complainant requested reimbursement for the months he was overcharged for electricity and also requested that PPL be sanctioned for its actions.
PPL countered that the Complainant’s rate schedule change occurred because it confirmed that the Complainant was operating a business from the property with sizeable electric use.  PPL contended that Rate Schedule RS is not properly applied to a business and that the proper rate schedule applicable to Complainant’s electric service should be Rate Schedule GS-1.  As such, in May 2003, it installed a new automatic meter reading demand meter at the Complainant’s property and began billing him under the new commercial rate schedule.  PPL noted that it could have issued a back bill to the Complainant for the months where he was billed improperly at a residential rate, but did not.  In response to the Complainant’s allegations concerning his private property rights, PPL countered that it has the right to enter the Complainant’s property to read and service its meter and other electric equipment, and that it also has the right to discontinue service to a customer if access is denied by that customer.  (PPL Brief at 2-4). 
In her Initial Decision, the ALJ concluded that PPL properly charged the Complainant for electric service at the commercial rate, in accordance with PPL’s approved tariff (I.D. at 7) and that the failure to provide reasonable access for a utility to reach its equipment is cause for termination of service.  See 52 Pa. Code §§ 59.24, 61.23.  (I. D.       at 4).  Therefore, the ALJ dismissed the Complaint.
Exceptions to the ALJ’s Initial Decision were due on September 1, 2004.  On September 21, 2004, the Complainant filed a Letter/Request stating that he did not receive the Letter from the Commission concerning Exceptions until the week of September 14, 2004, because he was out of town beginning on August 19, 2004.  The Complainant attached his Exceptions nunc pro tunc to the September 21, 2004 Letter.  In its Reply Exceptions, PPL avers that the Exceptions were not filed in a timely manner pursuant to    52 Pa. Code Section 5.533 and the Commission should decline to consider them.

We note that the Commission has the discretion under the Code to grant waivers of our Regulations and that we have historically done so for the benefit of pro se Complainants.  Accordingly, we, hereby, grant the Complainant’s Letter/Request for additional time in which to file his Exceptions, and we will consider them on the merits.
The Complainant excepts to the ALJ’s Finding of Fact (FOF) No. 16 which states that the Complainant did not request two separate meters for his property – one for his residence and a separate meter for his business in the garage.  The Complainant alleges that he did agree to two separate meters.  However, he was informed by the electrician who installed his meter that several properties in the area were connected without separate meters and that he would hook it up as it is presently configured.  The  Complainant criticizes the ALJ for not pointing out this fact in her decision and alleges that PPL acted in a discriminatory manner by changing his rate schedule. (Exc. at 2-3).
In reply, PPL notes that when questioned why he had not installed two separate meters, the Complainant offered an explanation but acknowledged that two separate meters were not installed.  (Tr. at 109).  PPL also supports FOF No. 17 in which the ALJ finds that the Complainant would have been charged a residential rate for his home and a commercial rate for the business if he had installed two separate meters.  PPL further notes that the Complainant did not point to any record evidence that would support his claim that PPL acted discriminatorily in changing his Rate Schedule from RS to GS-1.  PPL opines that the Complainant’s vague allegations, which are based on hearsay from unidentified individuals that others were being treated differently, does not establish a discrimination in rates.  (R. Exc. at 3-4).
We agree with PPL’s position with regard to FOF No. 16.  However, based upon the Complainant’s Exceptions, we are of the opinion that it would be more accurate to state it as follows:
“Complainant requested that his electrician install two separate meters but, after being advised by his electrician that similarly situated properties in his area were connected with only one meter, the Complainant did not have the facilities for the second meter installed.”
We believe that the above language more accurately reflects the situation. (See Exc. at 2).  However, PPL is correct that the Complainant provided no evidence on the record, other than hearsay, that PPL acted in a discriminatory fashion with regard to the Complainant’s electric service.  Therefore, the Complainant’s Exception on FOF No. 16 is granted, in part, and denied, in part.
The Complainant further alleges that the ALJ’s FOF No. 19, which states that Complainant’s demand usage from May 2003 through January 2004 averaged 19.05 kW, is incorrect.  The Complainant states that 19.05 kW was not the average but the highest draw usage during that time period. (Exc. at 3).  In reply, PPL admits that FOF No. 19 is incorrect as the Complainant’s demand from May 2003 to January 2004 ranged from 11 to 19.5 kW.  We agree that the ALJ’s FOF No. 19 is not accurate.  Therefore, we shall grant this Exception and modify FOF No. 19 as follows:
“Complainant’s demand usage from May 2003 through January 2004 ranged from 11 kW to 19.5 kW.  PPL Exh. 8.”
The Complainant next excepts that the ALJ’s FOF No. 20, which states that Complainant’s garage/business has more than 2,000 kW of connected load, is also incorrect.  The Complainant notes that the correct unit to be referenced here is watts and that the ALJ’s FOF “translates into 200,000 watts [sic], or ten times [sic]” the limit stated in PPL’s tariff at Rate Schedule RS, Application Provision 2(a).
  (Exc. at 3).  The Complainant avers that no factual evidence of his actual connected load was provided and that having a compressor, halogen lights, electrical appliances and/or tools does not place the amount of the load into evidence.  (Exc. at 3-4).
In reply, PPL agrees that FOF No. 20 contains a typographical error and that it should have indicated that the Complainant’s business has more than 2,000 watts, rather than 2,000 kW of connected load.  However, PPL disagrees with the Complainant’s statement that there was no evidence in the record that his connected load exceeded 2,000 watts.  PPL states that its witness, Mr. Dubick, identified connected load attributable to the commercial enterprise, in the garage, as follows: a 10,000 watt compressor, seven 500 watt halogen light bulbs and 13 feet of electric baseboard heat. (Tr. at 85).  PPL notes that this equates to over 13,500 watts of connected load attributed to the Complainant’s commercial enterprise located in the garage on his property.  PPL opines that the ALJ acted well within her discretion in crediting Mr. Dubick’s testimony that he found this connected equipment.  PPL also avers that it is significant that the Complainant did not dispute the existence of this equipment.  Therefore, PPL avers that the ALJ’s FOF No. 20, as corrected, is fully supported by the record. (PPL R. Exc. at 5-6).

Based upon our review of the record evidence, we shall grant the instant Exception with regard to the typographical error, but deny it in all other respects.  We agree with the ALJ’s determination that PPL has shown that Complainant had connected load in excess of the 2,000 watt threshold listed in PPL’s tariff, and that the load was incurred in the conduct of a commercial enterprise on the Complainant’s property.  The Complainant did not dispute the existence of the relevant equipment, and we find that his allegation that the equipment was not used for commercial purposes to be without merit.
Next, the Complainant excepts to the ALJ’s decision with regard to his allegation that PPL violated his private property rights.  The ALJ found that she does not have the authority to review allegations of a criminal or civil nature, and those are the type of issues raised by the allegation of trespass.  The ALJ found that, as a condition of service, a utility is allowed reasonable access to a customer’s premises to service equipment.  However, no definition of “reasonable access” has been introduced.  The Complainant excepts to the ALJ’s decision on this issue and asserts that “[t]his is not true and is in violation of Private Property Law.”  (Exc. at 5).  The Complainant alleges that he suffered personal injury meriting compensatory damages exceeding $30,000, and also that he suffered significant mental anguish and emotional distress resulting from this matter.    (Exc. at 5).
In reply, PPL states that the ALJ correctly referred to Rule 2 of PPL’s tariff, which provides that PPL shall have access to its equipment, and to 52 Pa. Code Sections 59.24 and 61.23 (relating to reasonable access of a utility to service its equipment).  PPL further states that the Complainant’s claim that his private property rights were violated by PPL are not issues that can be addressed by the Commission, under the jurisdiction granted to it.  PPL references Boczar v. PPL Electric Utilities Corporation, Docket No. C-2001-6332 (Order entered February 10, 2003).  PPL also notes that the Complainant’s comments that he suffered personal injury is not on the record, and that his claim for damages is clearly not a claim within the Commission’s jurisdiction. (PPL R. Exc. at 7-8).

Upon review of the record of this proceeding, we shall deny this Exception.  We agree with the ALJ that PPL has the right under its tariff to access and service its equipment.  PPL is also correct that this Commission does not have the authority to address the Complainant’s allegations concerning his private property rights being violated, and that the Complainant’s request for damages is not on the record.  PPL is correct in its position that the Commission lacks jurisdiction to award damages. See Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).

The Complainant next excepts to the ALJ’s statement that PPL followed its tariff and rules in billing the Complainant at the commercial rate.  The Complainant maintains that Tariff Rule 2, Section C, Selection of Rate Schedules (1) (Tariff Rule        2 C (1)) states:

When more than one rate schedule is applicable to a service, the Company applies the rate schedule which is most advantageous to the customer, based on customer’s advice to Company regarding customer’s anticipated service conditions.  However, the customer has the option of contracting service under any applicable rate schedule.
The Complainant opines that in this case, more than one rate schedule is applicable and that the most advantageous rate for him is Rate Schedule RS, or residential.  The Complainant requests that the property be reverted back to RS status and that he be reimbursed for all credits due.  (Exc. at 6-8).

In reply, PPL opines that the Complainant misinterprets PPL’s Tariff Rule     2 C (1).  PPL notes that the Complainant ignored the first phrase of the applicable paragraph which requires that the sought-after rate be “applicable to a service.”  PPL states that rate schedule RS is not applicable to the Complainant’s service because there are two exceptions set forth in the application provisions of the rate schedule that clearly exclude its applicability to the Complainant’s property.  PPL concludes that Tariff Rule 2 C (1) does not support the Complainant’s position. (PPL R. Exc. at 8-9).
Upon review of the record of this proceeding, we conclude that the Complainant ignored the following provisions of the PPL Tariff:

(2) This Rate Schedule does not apply to:

(a) Residential service that includes more than 2,000 watts of connected load attributable to commercial or professional use exclusive of space heating and air conditioning in common with the residence.

(b) Residential service combined with any commercial or professional use outside the residence or in a section of a multi-use building that is separate from the dwelling unit.

We agree with the ALJ that the Complainant’s situation fits into both of the above-cited exceptions to the residential rate.  This is so because: (1) the Complainant has more than 2,000 watts of connected load attributable to commercial use; and (2) that commercial use is located not within his home, but rather at the adjacent four-bay garage.  Rate schedule RS does not apply to properties that have either of the two foregoing circumstances.  We conclude that PPL has properly applied Rate GS-1 to Complainant’s electric service.  Accordingly, this Exception will be denied.  


In light of the above, we are of the opinion that the Complainant failed to meet his burden of proof in this proceeding.  The Complainant’s Exceptions, other than the aforementioned corrections to FOF Nos. 16, 19 and 20, are not supported by record evidence and will be denied.
Conclusion


Based upon the foregoing discussion, we shall grant the Complainant’s Exceptions, in part, and deny them, in part.  We shall also adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:

1.
That the Exceptions of Michael C. Morris are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur in the above referenced proceeding is adopted, as modified by this Opinion and Order.




3.
That the Complaint of Michael C. Morris against PPL Electric Utilities Corporation is dismissed.



4.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 15, 2005
ORDER ENTERED:  December 20, 2005
	�	This tariff rule states that Rate Schedule RS does not apply to (a) Residential service that includes more than 2,000 watts of connected load attributable to commercial or professional use exclusive of space heating and air conditioning in common with the residence. 
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