BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
John Lee





:








:


v.





:

C‑20054564








:

Verizon Pennsylvania Inc.



:

INITIAL DECISION
Before
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Administrative Law Judge
HISTORY OF THE PROCEEDING


This decision grants a second motion for sanctions and dismisses a complaint that John Lee (“Complainant”) filed against Verizon Pennsylvania Inc. (“Respondent” or “Verizon”) on May 3, 2005.  In his complaint, Lee contends that:
Verizon reneged on 2004 ALJ settlement.  Verizon attorney gave me telephone number Which [sic] costs over $500 per month for local service.  Verizon will not offer local service plan which will keep costs below $100.  Verizon does not respond to billing complaint.

For relief, the Complainant asks that the Commission:
Find that Verizon overbilled me and failed to offer service plan for local service that provides local service for under $100 per month.  Find that Verizon reneged on 2004 ALJ settlement.  Find that Verizon [sic] lawyer negligently gave local service number which caused local bills to exceed $500 per month.

On June 27, 2005, Verizon answered the complaint and filed new matter.  No reply to the new matter was filed.  See, 52 Pa. Code §5.62(c).


On July 6, 2005, the Respondent served interrogatories upon the Complainant pursuant to 52 Pa. Code §5.341 seeking information concerning the allegations that he made in his complaint.  Verizon received neither objections nor responses to the interrogatories.  On August 18, 2005, the Respondent served upon the Complainant via first class mail a motion to compel responses to interrogatories and for sanctions pursuant to 52 Pa. Code §5.342 and §§5.371‑5.372.  In its motion, Verizon alleged the Complainant is an attorney and inferred that he should be cognizant of the Commission’s discovery rules.  The Complainant never answered that motion.  See, 52 Pa. Code §5.342(e)(1).


On September 6, 2005, I issued an Interim Order, which granted Verizon’s motion to compel the Complainant to respond to Interrogatory Set I, Nos. 1-9 in writing and serve the same upon counsel for the Respondent in-hand by 5:00 p.m. on Monday, September 19, 2005.  The same Order denied Verizon’s motion for sanctions as premature.



On September 21, 2005, Verizon again moved for sanctions pursuant to 52 Pa. Code §§5.371-5.372, citing the Complainant’s disregard of the previous Interim Order and failure to respond to the interrogatories.  The Respondent served this motion upon the Complainant via overnight express delivery service.  The Complainant did not respond to that motion.  See, 52 Pa. Code §5.371(b).


On September 30, 2005, I issued a Second Interim Order, inter alia, holding in abeyance any ruling on the motion for sanctions and converted a telephonic hearing scheduled for October 5, 2005 to a telephonic prehearing conference.  That Order also directed the Complainant to respond to the allegations raised in the motion for sanctions at the telephonic prehearing conference.



On October 5, 2005, the Complainant appeared pro se at a telephonic prehearing conference and counsel represented Verizon.  The Complainant acknowledged that he is an attorney licensed to practice in the Commonwealth of Pennsylvania (N.T. 7).  He claimed that he mailed handwritten answers to the interrogatories to Verizon’s counsel on September 19, 2005, but he never received her motion to compel nor did he keep a copy of his interrogatory responses (N.T. 7‑8).  Verizon’s counsel denied receiving anything from the Complainant nor did she receive any mail returned as undeliverable from the United States Postal Service (N.T. 9).


Nevertheless, with the parties’ agreement at the conference, I directed Verizon’s counsel to serve another copy of the interrogatories upon the Complainant via facsimile to a number that he provided.  The Complainant would then supply the required responses via fax to Verizon’s counsel on or before 5:00 p.m., October 17, 2005 (N.T. 10‑14).  Commenting on this arrangement, the Complainant declared, “that’s fair” (N.T. 14).  I further directed Verizon’s counsel to inform me by letter if she had not received responses to the interrogatories by the deadline and thereafter, I would “issue an appropriate decision” (N.T. 14‑15).



On November 7, 2005, Verizon filed a second motion for sanctions pursuant to 52 Pa. Code §5.103 and §§5.371‑5.372, claiming the Complainant did not fully and completely respond to its interrogatories.  The Complainant has not answered this motion.  See, 52 Pa. Code §5.371(b).  By Third Interim Order issued on November 17, 2005, a telephonic hearing scheduled for November 28, 2005 was canceled.  This matter is now ripe for consideration.
DISCUSSION


Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.321(c), specifically provides that “a participant may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  The Commission has issued a number of decisions interpreting the scope of its discovery rules.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. P.U.C. 56 (August 26, 1986); Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468 (May 16, 1986).


In each instance, the interrogatories that the Respondent propounds here relates directly either to a claim that the Complainant advances or to “information appearing reasonably calculated to lead to the discovery of admissible evidence.”  52 Pa. Code §5.321(c).  Under either instance, the interrogatories appeared appropriate.  The Complainant ignored an Interim Order issued September 6, 2005 directing him to answer the interrogatories and serve his responses upon Verizon’s counsel in-hand by 5:00 p.m. on Monday, September 12, 2005.


In addition, the Complainant failed to fully and completely respond to the interrogatories served upon him by the Respondent’s counsel on October 5, 2005 as directed during the telephonic prehearing conference.  Respondent’s counsel outlines the subsequent events as follows:
· Following the conference, Verizon’s counsel on October 5, 2005 successfully transmitted via fax another copy of the interrogatories to a telephone number that the Complainant provided
 (2nd Motion for Sanctions, ¶7, Appendix A).
· On October 17, 2005, Verizon’s counsel received a letter and responses to three of the nine interrogatories from the Complainant.  In the letter, the Complainant declares that he recalled answering more questions when he prepared his original responses, but he only received three questions by facsimile on October 5, 2005.  Verizon’s counsel notes that the Complainant did not contact her office at any time prior to October 17, 2005 to state that he did not receive a complete set of the interrogatories on October 5, 2005 (2nd Motion for Sanctions, ¶8, Appendix B).
· The Complainant’s October 17, 2005 letter asks Verizon’s counsel: “If there are additional interrogatories, would you please mail me a complete set, and give me a week to respond.”  Verizon’s counsel mailed a complete set of the interrogatories to the Complainant on October 19, 2005 by certified mail to the address stated on the Complainant’s October 17, 2005 letter (2nd Motion for Sanctions, ¶9, Appendix C).

· By letter dated October 20, 2005, Verizon’s counsel informed the presiding Administrative Law Judge of the status of the discovery dispute.  Verizon’s counsel also forwarded a true and correct copy of that letter to the Complainant at the address noted on his October 17, 2005 letter (2nd Motion for Sanctions, ¶10).
· Having received no additional interrogatory responses, Verizon’s counsel contacted the Complainant by telephone on October 31, 2005 to inquire about the status of his responses.  The Complainant advised Verizon’s counsel that although he had received a copy of her October 20, 2005 letter to the ALJ, but he had not received the documents mailed on October 19, 2005.  Verizon’s counsel notes that the Complainant had not contacted her office when he received her October 20, 2005 letter to the ALJ to indicate that he had not received the documents sent on October 19, 2005 (2nd Motion for Sanctions, ¶11).

· Verizon’s counsel sent additional copies of the Respondent’s interrogatories to the Complainant on October 31, 2005 by first-class mail and certified mail/return receipt requested to the address appearing on the Complainant’s October 17, 2005 letter that he confirmed was a valid address (2nd Motion for Sanctions, ¶12, Appendix D).
· To date, neither the October 19, 2005 nor the October 31, 2005 mailings have been returned to Verizon’s counsel as undeliverable by the United States Postal Service (2nd Motion for Sanctions, ¶13).

· To date, the Complainant has not responded to the remaining interrogatories (2nd Motion for Sanctions, ¶13).

The Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  Carlock v. The United Telephone Company of Pa., Docket No. F‑00163617 (Order entered July 14, 1993); Halpern v. The Bell Telephone Company of Pa., Docket No. C-00923950 (Order entered October 1992); and Schleisher v. The Bell Telephone Company of Pa., Docket No. F-00161252 (Order entered December 17, 1992).  The Complainant’s status as an attorney, however, his assumed knowledge of basic discovery practice, and his actual acknowledgement of the fairness of the process agreed upon for discovery here militate against any further extension of leniency under Carlock (N.T. 7, 14).


Accordingly, the Respondent’s motion for sanctions pursuant to 52 Pa. Code §§5.371‑5.372 is entirely appropriate.  Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:
If the actions of a party or counsel in a proceeding shall be determined by the commission, after due notice and opportunity for hearing, to be obstructive to the orderly conduct of the proceeding and inimical to the public interest, the commission may reject or dismiss any rule or order in any manner proposed by the offending party or counsel....

Section 5.371(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.371(a), addresses the consequences of a party’s failure to comply with the Commission’s rules relating to discovery:
The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1)
A participant fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter.

52 Pa. Code §5.372(a)(3) further provides that the presiding officer may issue an order that, inter alia, enters a judgment against a disobedient party on the basis of that party’s failure to comply with Commission regulations or orders.



Here, the Complainant’s failure to provide full and complete discovery responses as Commission regulations require and his refusal to comply with the directives of the September 6, 2005 Interim Order, as well as the directives announced at the October 5, 2005 prehearing conference (N.T. 10‑14), constitute conduct that must be construed as “obstructive to the orderly conduct of the proceeding and inimical to the public interest.”  Further, the Complainant’s failure to provide the requested information will prevent Verizon from preparing an adequate defense to the allegations raised in the complaint, thus violating its due process rights.  Finally, the Complainant has received numerous opportunities to comply with two directives to respond to the propounded interrogatories, but has failed to do so.  The integrity of the Commission’s administrative process is seriously undermined by the type of gamesmanship displayed here by the Complainant’s refusal or inability to follow directives to fully and completely respond to the Respondent’s interrogatories.


For all of these reasons, the only appropriate sanction is to dismiss the complaint.  See, Application of Choice Cab Company, Docket No. A‑00120055 (Order entered July 27, 2004); and Application of Majesty Company, Inc., Docket No. A-00115254F0001 Am-B (Order entered March 11, 2004).

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.
2. Complainant’s refusal or inability to follow two separate directives to fully and completely respond to the Respondent’s interrogatories merits imposition of the severest of sanctions, i.e., dismissal of his complaint.  66 Pa. C.S. §332(f) and 52 Pa. Code §§5.371-5.372.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the second motion of Verizon Pennsylvania Inc. for sanctions seeking, inter alia, dismissal of the complaint of John Lee at Docket No. C‑20054564 is hereby granted.
2. That the complaint of John Lee against Verizon Pennsylvania Inc. at Docket No. C‑20054564 is hereby dismissed.

Dated:  November 22, 2005

















John H. Corbett, Jr.








Administrative Law Judge

� 	Because the Complainant stated that he did not receive the August 16, 2005 motion to compel, Verizon’s counsel also faxed to him a second copy of that document with the interrogatories on October 5, 2005.


� 	Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).
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