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Dominion Retail, Inc. t/a Peoples Plus

:

INITIAL DECISION

Before

Veronica A. Smith
Chief Administrative Law Judge

HISTORY OF THE PROCEEDING


On October 17, 2005, Ronald Valentino (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Dominion Retail, Inc. t/a Peoples Plus (Respondent) opposing Respondent’s rate increase.  As relief, Complainant asks the Commission to investigate this matter and make sure the rate increase is justified.

On November 7, 2005
, Respondent filed an Answer and a Motion to Dismiss as a single pleading.  Respondent should, in the future, file its Motion to Dismiss or other preliminary motion pursuant to 52 Pa. Code § 5.101 as a separate pleading from its Answer filed pursuant to 52 Pa. Code § 5.62.  Doing so avoids any confusion between different pleadings that may be filed by a party.  



The Respondent’s Answer denied the allegation.  The Motion to Dismiss seeks dismissal on two separate grounds:  (1) that the Complaint is insufficient as to substance; and (2) that the Complaint fails to invoke the Commission’s jurisdiction.



Complainant did not file a response to the Motion to Dismiss.  This matter was assigned to me by Motion Judge Assignment Notice dated November 14, 2005.  The Motion is now procedurally ready for a ruling.  
FINDINGS OF FACT


1.
On October 17, 2005, Complainant filed a Complaint against Respondent  opposing its rate increase.  



2.
As relief, Complainant asks the Commission to make sure the rate increase is justified.



3.
On November 7, 2005, Respondent filed an Answer and a Motion to Dismiss.
4.
Respondent moved for dismissal of the Complaint on the basis that it is insufficient as to substance and fails to invoke the Commission’s jurisdiction.

5.
Complainant did not timely file a response to the Motion to Dismiss.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

Complainant’s Complaint



Paragraph 4B of the Complaint asks the Complainant to “State the facts of your complaint.”  Complainant’s response is as follows:
On Oct. 7, 05 I received a letter from Dominion Gas saying my gas cost would go up from $8.29 per mcf to $14.56 per mcf.  That is an increase of 75.6%!!  How can they put such a large increase without the PUC doing something about it?  An increase of a moderate amount could be understood, but a 75.6% raise is something most elderly citizens cannot afford, especially if you are on a fixed income, as I am.  This increase starts Nov. 1, 05 just in time for the heavy winter usage.
Paragraph 5 of the Complaint, asks Complainant to state the relief he is requesting.  Complainant’s response is as follows:

You should look into this raise in rates and make sure all of it is justified.  They are raising rates on a guess of a shortage or what they may have to pay, even though there is no proof of any of this.  We in southwestern PA sit over some of the largest reserves of natural gas in the country.  If there is truly a shortage, why are the gas companies tooting the use of natural gas in busses and trucks?  Remember the shortage of natural gas in the early 70’s, they are crying wolf again, and we the sheep will have to pay.  The PUC has an obligation to the citizens of Pennsylvania to protect us from unfair gouging.
Respondent’s Motion to Dismiss

Respondent’s Motion asks that the Complaint be dismissed because it fails to invoke the Commission’s jurisdiction and because it is insufficient as to substance.  It argues that the Commission’s jurisdiction over natural gas suppliers does not extend to the prices Respondent charges Complainant under a private contract.  (Motion, p.4)  Respondent adds that the Commission does not regulate the prices that it, as a natural gas supplier, charges for natural gas. Id.  For this reason, Respondent asserts that dismissal of the complaint is clearly warranted and free from doubt.  Respondent’s Motion adds that the Complaint can be dismissed without a hearing because there are no disputed questions of fact.

Conclusions


Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
 


The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    
The Complaint concerns the rates Complainant is being charged under his contract with Respondent for the supply of natural gas.  With respect to natural gas suppliers, such as Respondent, this Commission does regulate, e.g. licensing, bonding, reliability, and consumer services and protections, under the provisions of Section 2208(e) of the Public Utility Code.  66 Pa. C.S. §2208(e).  Respondent properly asserts in its Motion that this Commission does not regulate the price Respondent, as a natural gas supplier, charges for natural gas.  


The issue raised by Complainant deals with a matter of law, not fact.  He essentially asks that this Commission regulate the price that Respondent charges.  At present the Commission does not regulate the prices of natural gas suppliers.  I encourage Complainant and Respondent to discuss the issue in the hope that a mutually agreeable solution can be found.  Complainant also has recourse by shopping for the least expensive gas.  Information on natural gas suppliers is available from the Office of Consumer Advocate at 1-800-684-6560, or from this Commission at 1-800-782-1110, or, online, at www.puc.paonline.com.



The contract between Complainant and Respondent for the supply of natural gas is a private contractual matter over which the Commission has no jurisdiction.
  Therefore, Respondent’s Motion to Dismiss will be granted.


The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   The Commission lacks jurisdiction over the subject matter of the Complaint.  A hearing would be a fruitless exercise and a waste of Commission resources.  



Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to, but not the subject matter of this proceeding.



2.
The supply contract between Respondent and Complainant is a private contract.



3.
The Commission’s jurisdiction over natural gas suppliers does not extend to the prices charged in a private contract between a natural gas supplier and a customer.



4.
The Complaint can be dismissed without a hearing because the Commission lacks jurisdiction over the subject matter of the Complaint.  

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the Motion to Dismiss filed by Dominion Retail, Inc. t/a Peoples Plus to dismiss the Complaint filed by Ronald Valentino at Docket No. C-20055447 is granted.



2.
That the Complaint filed by Ronald Valentino against Dominion Retail, Inc. t/a Peoples Plus at Docket No. C-20055447 is hereby dismissed. 
Date:  November 30, 2005
















Veronica A. Smith







Administrative Law Judge

�  Respondent was served the Complaint on October 26, 2005.





� 	See, 66 Pa. C.S. §701.





� 	See also, 52 Pa. Code §5.21(a).





� 	Adams, et al. v. Pa. Public Utility Commission, No. 1697 C.D. March 21, 2003, citing Allport Water Authority v. Winburne Water Company, 258 Pa. Superior Ct. 673, 393 A.2d 673 (1978); Litman v. The Peoples Natural Gas Company, 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982); In Piper v. Columbia Gas of Pennsylvania, Inc., Docket No. C-891720 (Opinion and Order entered September 2, 1988), the Commission adopted the Administrative Law Judge’s Initial Decision which granted motions to dismiss for lack of jurisdiction because the terminated gas service in question was not a tariffed service, but a private contract service not subject to the Commission’s regulation.  
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