
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION

Larry E. Cooper



:






:


v.




:


F-01952102






:

PECO Energy Company – Gas Division
:


INITIAL DECISION GRANTING MOTION TO DISMISS

Before


Veronica A. Smith

Chief Administrative Law Judge


HISTORY OF THE PROCEEDING


On October 21, 2005, Larry E. Cooper (Complainant) filed this Complaint against PECO Energy Company (PECO or Respondent) alleging that he was being threatened with termination of his gas service due to an outstanding electric bill at his former residence.  Complainant also states that he has refiled for bankruptcy.  As relief, Complainant requests the Commission to order Respondent to separate his current gas and prior electric bills, stop sending shut-off notices, and to comply with the bankruptcy laws.



On November 11, 2005
, PECO filed an Answer and New Matter denying the material allegations, and raising as New Matter the filing by Complainant of a bankruptcy petition on or about October 14, 2005, which includes the disputed charges.  Also on November 11, 2005, PECO filed a Motion to Dismiss (Motion) requesting that the Complaint be dismissed for lack of jurisdiction because the disputed charges are now pending before the Bankruptcy Court.   

Complainant failed to respond to the New Matter by December 1, 2005, the twenty (20) day time limit, pursuant to 52 Pa. Code § 5.62(c); therefore, the relevant facts stated in the New Matter are deemed admitted.
.  Complainant also failed to respond to the Motion to Dismiss by November 21, 2005, the ten (10) day time limit, pursuant to 52 Pa. Code § 5.101(d).  The Motion was assigned to me by Motion Judge Assignment Notice dated November 21, 2005 and is now procedurally ready for a ruling.  
FINDINGS OF FACT


1.
 On October 21, 2005, Complainant filed this Complaint against PECO alleging that he was being threatened with termination of his gas service due to an outstanding electric bill at his former residence.  Complainant also states that he has refiled for bankruptcy.  


2.
As relief, Complainant requests the Commission to order Respondent to separate his current gas and prior electric bills, stop sending shut-off notices, and to comply with the bankruptcy laws.



3.
On or about October 14, 2005, Complaint filed a bankruptcy petition at 

DT 13-05-39038.



4.
The Complaint involves disputed charges that are part of the bankruptcy filing.



5.
On November 11, 2005, PECO filed a Motion to Dismiss requesting that the Complaint be dismissed for lack of jurisdiction because the disputed charges are now pending before the Bankruptcy Court.  


6.
Complainant did not file a response to the Motion. 

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code § 5.101.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  



The Commission generally has jurisdiction over complaints about service, meter reading, billing and collection under 66 Pa. C.S. §§102, 701, 1501, and its regulation of Chapter 56 of Title 52 of the Pennsylvania Code.



Complainant raised the issue of his bankruptcy filing.  PECO has moved to dismiss this complaint because the Complainant’s bankruptcy filing has removed the financial dispute between it and Respondent from the Commission’s authority.  
When a petition in is filed bankruptcy with the appropriate court, an automatic stay becomes effective which prevents the ". . . commencement or continuation of a[n] . . . administrative . . . action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title."  11 U.S.C. §362(a).  

The filing of a Petition with the United States Bankruptcy Court deprives the Commission of jurisdiction over this Complaint as all pre-petition debts become part of the bankruptcy estate to be appropriately discharged or distributed by the appointed Trustee in Bankruptcy.  The usual result of a Chapter 7 Bankruptcy Petition is that all unsecured pre-petition debts are discharged.  

The Commission's jurisdiction over this Complaint is preempted by that of the United States Bankruptcy Court and this case must be dismissed.



For the reasons set forth above, the Complaint should be dismissed.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the parties, but not over the subject matter.  66 Pa.C.S. §§102, 701, 1501; 11 U.S.C. §362


2.
This Complaint should be dismissed because the Commission is deprived of authority to hear and act on it by the stay provision of Bankruptcy Code.  11 U.S.C. §362(a)(i)

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by PECO Energy Company to dismiss the Complaint filed by Larry E. Cooper at Docket No. F-01952102 is granted.



2.
That the Complaint filed by Larry E. Cooper against PECO Energy Company at Docket No. F-01952102 is hereby dismissed. 








____________________________________





Veronica A. Smith







Chief Administrative Law Judge

Dated:
December 1, 2005
�  Respondent was served a copy of the Complaint on October 26, 2005.


� The Commission’s regulations state: “Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.” 52 Pa. Code §5.62(c).  
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