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I. HISTORY OF THE PROCEEDING



In the Global Order 
of September 30, 1999 the access charges of all local incumbent exchange carriers operating in Pennsylvania were reduced.  The Global Order further provided for a subsequent access charge proceeding to be started in January 2001 to determine additional access charge reductions and possible elimination of the Carrier Charge pool.  



By Order entered November 4, 1999, in Re Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger, Docket Nos. A-310200F0002, A-311350F0002, and A‑310222F0002, (“Merger Order”), the Commission approved the Bell Atlantic/GTE merger and required GTE-North and Bell Atlantic PA to commence a proceeding to determine statewide rates for access charges within thirty months after the merger closed.  



By Secretarial Letter dated October 24, 2001, the Commission postponed the Global Order’s formal statewide access charge investigation, and initiated a collaborative.  In January 2002, the Commission initiated a generic charge investigation at Docket No. M‑00021596 to accommodate the access charge investigation required by the Global Order.



On December 30, 2002, Verizon Pennsylvania Inc. (Verizon-Pa.) and Verizon North, Inc. (Verizon-North) filed a separate Joint Petition (Verizon Joint Petition) regarding the further reduction of their access charges pursuant to the Bell Atlantic-Pa.-GTE Merger Order, the Global Order of 1999, and the Generic Access Charge Investigation at M-00021596
.  The joint proposal was published January 18, 2003 at 33 Pa. B. 502.  Comments were filed by the Office of Consumer Advocate (“OCA”), AT&T Communications of Pennsylvania, Inc. (“AT&T”), Sprint Communications Co & United Telephone Co of Pa (“Sprint/United”), the Rural Telephone Company Coalition (“RTCC”), the Office of Small Business Advocate (“OSBA”) and Qwest Communications Corporation (“Qwest”).  



On March 21, 2002, AT&T filed a formal complaint against Verizon-North seeking to have Verizon-North’s access charges reduced to Verizon-PA’s levels pursuant to the requirements in the Commission’s Merger Order at A-310200F0002.  The complaint was docketed at C-20027195.  On April 10, 2002, the Office of Consumer Advocate (“OCA”) intervened in this proceeding.  The complaint, which was initially dismissed by Chief Administrative Law Judge Robert Christianson, was reinstated by Commission Order entered December 24, 2002.  That order also bifurcated the access charge investigation so that all Verizon matters, including the complaint, would be litigated at Docket Number C-20027195.



On November 26, 2002, Verizon-Pa. submitted its annual Price Change Opportunity (“PCO”) filing requesting authority to use its $17.7 million negative PCO money for 2003 to fund its contributions to the Pennsylvania Universal Service Fund (“PaUSF”).  That filing was docketed at M-00031694 and P-00930715 (Verizon’s Chapter 30 Plan docket).  On January 31, 2003, AT&T filed a complaint at M-00031694C0001 challenging Verizon-Pa.’s proposal to use its negative PCO money to support Verizon’s 2003 contribution to the PaUSF.  On February 27, 2003, Verizon-Pa. filed an answer and motion to dismiss the complaint.  



Although Verizon-Pa. and Verizon-North agreed to one proposed access charge reduction plan, Qwest, OCA, Office of Trial Staff (“OTS”), OSBA, AT&T and MCI WorldCom Network Services, Inc (“MCI”) objected to the Joint Petition.  Given that there were contested, material factual issues, (i.e., the cost of traffic sensitive rates and how low the intrastate access charges should be), by Order entered May 5, 2003, the Commission referred the Verizon Joint Petition to the Office of Administrative Law Judge for evidentiary hearings and a recommended decision.  The Commission consolidated the Verizon Joint Petition for Access Charge Reductions with the AT&T Communications of Pennsylvania, Inc. v. Verizon North, Inc. complaint at C-20027195 regarding Verizon-North’s access charges pursuant to the Commission Order entered December 24, 2002.  Verizon’s compliance with the Merger Order directive that Verizon-North and Verizon-Pa. have access charges that are at parity with each other would also be addressed in the case at Docket No. C-20027195.  In re the Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger at Docket Nos. A-310200F0002, A-311350F0002, and A-310222F0002.



In accordance with the Commission's order, the matter was assigned to Administrative Law Judge Cynthia Williams Fordham.  



By Order #3, dated June 9, 2003, the presiding officer granted the Protective Order proposed by Verizon.  



Verizon, AT&T, OCA, OTS, OSBA, Qwest and MCI filed direct, rebuttal and/or surrebuttal testimony in accordance with the procedural schedule established during the prehearing.



Hearings were held in this matter in Harrisburg on August 25 and 26, 2003.  



On September 9, 2003, the Commission entered a Summary Judgment Order in Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694 and AT&T Communications of Pennsylvania, Inc. v. Verizon Pennsylvania, Inc. Re: Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694C0001, P-00930715.  In that Order, the Commission denied AT&T’s Motion for Summary Judgment, granted Verizon Pennsylvania Inc.’s Motion for Summary Judgment Regarding the 2003 PCO, approved Verizon’s November 26, 2002 PCO filing, authorized Verizon to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003 and ordered that the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon Pa.'s 2004 PCO filing which was scheduled for November 2003.



Verizon, AT&T, OCA, OSBA, OTS, MCI and Qwest filed main and reply briefs. 



The record in Phase I consisted of 480 transcript pages (Tr.), the statements and exhibits of the parties, seven main briefs and seven reply briefs.



In the Recommended Decision, dated October 31, 2003, the presiding officer approved the Joint Proposal which was included in Verizon PA’s Statement No. 1.1, the Surrebuttal Testimony of Debra M. Berry and Michael J. Wirl.  Verizon PA, Verizon North, OCA and OTS presented the Joint Proposal during the course of the proceeding. 



On February 26, 2004, Verizon Pa, Verizon North, OSBA and OCA filed a Petition for Resolution of Litigation.  AT&T, MCI and Qwest filed Answers to the Petition.



On July 28, 2004, the Pennsylvania Public Utility Commission (“Commission”) granted the Petition for Resolution of Litigation filed by Verizon Pennsylvania Inc. and Verizon North Inc. (collectively “Verizon”), OSBA and OCA in the original access charge case at this docket number.  In said Order the Commission permitted Verizon to reduce and restructure its access charges by allowing Verizon to file a revenue neutral, rate rebalancing filing in which the net revenue reductions from access charge increases and decreases were offset with revenue increases in monthly dial tone line rates for residential and business local exchange customers.  In addition, the Commission remanded the case to the Office of Administrative Law Judge for the further development of a record, and issuance of a recommended decision, on issues that were not decided in the July 28, 2004 Opinion and Order.  The issues on remand include (but are not limited to) the consideration of specific access charge reduction proposals, the removal of implicit subsidies from access charges, and the reduction or elimination of the carrier charge. 



On August 9, 2004, Verizon filed a Petition for Reconsideration with the Commission.  Verizon contended that the Commission was in error when it remanded the proceeding for further development of the record and the issuance of a recommended decision.  On November 23, 2004, the Commission denied Verizon’s Petition for Reconsideration.



On November 17, 2004, AT&T, MCI and Qwest filed a Joint Petition for Clarification with the Commission since Verizon failed to implement the access rate restructuring from the July 28, 2004 Order by November of 2004.  The Joint Petition requested a date certain by which Verizon would implement the access charge reductions required by the July 28, 2004 Opinion and Order and that the compliance rates be made retroactive to February 1, 2005, if necessary.  The Joint Petition also requested that the Commission complete the access reform process by either promptly commencing the remand proceeding or adjudicating the matter based upon the record developed in the original proceeding.  Answers to the Joint Petition were filed by Verizon on December 1, 2004, and OSBA and OCA on November 29, 2004, and November 30, 2004, respectively.



In its November 23, 2004 Order, the Commission denied the petition for reconsideration, affirming its decision to remand the proceeding for issuance of a recommended decision on policy issues including: (1) a recommendation of the “next steps” for access reform (July 28, 2004 Order at 16); (2) a recommendation on whether access charges should be reduced “to cost” (Id. at 18); and (3) a recommendation on the elimination of the carrier charge (Id. at 20).



By Order entered January 18, 2005, the Commission granted the Joint Petition for Resolution of Litigation, in part and denied it in part.  The Commission granted the Joint Petitioners’ request that established February 1, 2005 as the compliance filing deadline date, notwithstanding any regulatory delays that might occur in the compliance review process.  The Commission also granted the Joint Petitioners’ request that the Remand proceeding be conducted in an expedited manner only to the extent that the Office of Administrative Law Judge was able to do so.  However, the Commission denied the Joint Petitioners’ request for (1) retroactive rates to February 1, 2005, if Verizon failed to comply by that date, and (2) termination of the Remand proceeding.  Since there have been significant developments in the federal arena that might impact the remand proceeding, the Commission directed the presiding Administrative Law Judge to expand the scope of this proceeding with regard to any FCC activity concerning the proposal submitted by the Intercarrier Compensation Forum on October 5, 2004, and to address the impact that any FCC action may have on the Commission’s jurisdictional responsibilities, as well as its relationship to the final recommended decision on access rates arising from this remand proceeding, to the extent that the FCC issues a decision prior to the issuance of the Recommended Decision on Remand in this proceeding.  


The first telephonic prehearing conference on remand was held on February 17, 2005.  The following parties participated:  Verizon; AT&T; MCImetro Access Transmission Services LLC (“MCI”); Qwest; OTS; OCA; OSBA; and the Rural Telephone Company Coalition.  Among other things, the issues, witnesses and the FCC proceeding relating to the proposal submitted by the Intercarrier Compensation Forum on October 5, 2004 were discussed.



A further telephonic prehearing conference on remand was held on Monday, April 4, 2005.  Prior to the further prehearing conference, Qwest, Verizon and OCA filed supplemental prehearing memoranda.  AT&T filed a statement in support of Qwest’s supplemental prehearing memorandum.  In addition, Verizon sent an e-mail regarding the schedule for filing comments in the FCC Order in the Intercarrier Compensation Case.  The following parties participated in the prehearing conference: Verizon; AT&T; MCI; Qwest; OTS; OCA; OSBA; and the Rural Telephone Company Coalition.



During the April 4, 2005 prehearing conference, a procedural schedule was established and Sprint was designated as an inactive party.  



The parties filed direct testimony in accordance with the procedural schedule.



The Motion of Qwest Communications Corporation to Strike Portions of the Remand Testimony of Verizon Pa, Inc, and the Office of Consumer Advocate and the Entire Remand Testimony of the Office of Trial Staff was filed on June 24, 2005.  The Answer of the Office of Trial Staff to the Motion of Qwest Communications Corporation to Strike Remand Testimony was filed on July 5, 2005.  The Answer of the Office of Consumer Advocate to Qwest’s Motion to Strike was filed on July 7, 2005.  Verizon filed the Opposition of Verizon Pennsylvania Inc. and Verizon North Inc. to the Motion of Qwest Communications Corporation to Strike Portions of Remand Testimony on July 11, 2005.



The parties filed rebuttal and surrebuttal testimony in accordance with the procedural schedule.



On July 11, 2005, Verizon filed the Motion of Verizon Pennsylvania Inc. and Verizon North Inc. to Strike Improper Legal Argument from Portion of the Remand Testimony of AT&T Communications of Pennsylvania, LLC.



Since the parties waived cross-examination of the witnesses, the in person hearing scheduled in Harrisburg for July 19, 2005 was changed to a telephonic hearing and the hearing scheduled for July 20, 2005 was cancelled.  Written testimony and exhibits were entered into the record during the hearing on July 19, 2005.  Verizon withdrew its Motion to Strike.  Counsel for Qwest, Verizon, OCA and OTS presented oral argument on the Motion filed by Qwest.



Written testimony and exhibits were entered into the record.  The following statements and exhibits were entered into evidence:

Judicial notice was taken of the plan filed by the Intercarrier Compensation Forum at FCC CC Docket No. 01-92.  This document was filed with the Federal Communications Commission (“FCC”) on October 5, 2004 (Tr. 102-R, 110-R to 112-R)

Verizon Pa. Inc. Statement No. 1.0 Remand Direct testimony of James J. Kane Proprietary/Public Versions dated June 8, 2005, with exhibits 1-4; 

Verizon Pa. Inc. Statement No. 1.1 Remand Rebuttal testimony of James J. Kane and Ann A. Dean Proprietary/Public Versions, dated June 29, 2005, with exhibits; 

Verizon Pa. Inc. Statements No. 1.2 Remand-Surrebuttal testimony of James J. Kane and Ann Amalia Dean, dated July 11, 2005, Proprietary/Public Versions;

AT&T Statement 1.0-R-Direct Testimony of Dr. Ola A. Oyefusi and E. Christopher Nurse, dated June 8, 2005, OAO Remand Exhibits 1 and 2, Proprietary/Public Versions; 

AT&T Statement 1.1-R-Rebuttal Testimony of Dr. Ola A. Oyefusi and E. Christopher Nurse, dated June 29, 2005, OAO Remand Exhibits 3, 4 and 5, Proprietary/Public Versions; 

AT&T Statement 1.2-R-Direct Rebuttal and Surrebuttal Testimony of Dr. Ola A. Oyefusi and E. Christopher Nurse, Proprietary/Public; dated July 11, 2005, OAO Remand Exhibit 6; 

AT&T OAO Remand Exhibit 7-AT&T Supplemental Response to Verizon Interrogatory I-8 (correction of data in the original phase of the proceeding Tr. 115-R, 116-R).

OCA Statement No. 1-R Direct Testimony of Dr. Robert Loube, dated June 8, 2005

Exhibits RL-1 to RL-6 - Proprietary and Public Versions;

OCA Statement No. 1R-R Rebuttal Testimony of Dr. Robert Loube, dated June 29, 2005

Exhibits RL-1R and RL-2R - Proprietary and Public Versions;

OCA Statement No. 1R-S Surrebuttal Testimony of Dr. Robert Loube, dated July 11, 2005

- Proprietary and Public Versions;

OSBA Statement No. 1 (remand) Direct Testimony of Allen G. Buckalew, dated June 8, 2005, Proprietary Version;

OSBA Statement No. 2 (remand) Rebuttal Testimony of Allen G. Buckalew, dated June 29, 2005, Proprietary Version;

OTS Statement No. 1-SD, the Supplemental Direct testimony of Joseph Kubas, with Exhibit No. 1-SD, dated June 8, 2005, Proprietary/Public Versions;

OTS Statement No. 1-Supp R, the Supplemental Rebuttal testimony of Joseph Kubas, dated June 29, 2005, Proprietary/Public Versions with Exhibit No. 1-Supp. R (exhibit not proprietary);

OTS Statement No. 1-Supp. SR, the Supplemental Surrebuttal testimony of Joseph Kubas, dated July 11, 2005, Proprietary/Public Versions;

MCI Statement 1.0 Remand, Direct Testimony of Michael D. Pelcovits, dated June 8, 2005, with exhibits 1-3- Public and Proprietary versions; 

MCI Statement 1.1 Remand, dated June 29, 2005, Rebuttal Testimony of Michael D. Pelcovits- Public and Proprietary versions; 

MCI Statement 1.2 Remand, dated July 11, 2005, Surrebuttal Testimony of Michael D. Pelcovits with attachment- Public and Proprietary versions; 

Qwest Communications Corporation Remand Statement 1.0 Direct Testimony of Scott A. McIntyre, dated June 8, 2005; 

Qwest Communications Corporation Remand Statement 2.0 Rebuttal Testimony of Scott A. McIntyre, dated June 29, 2005, Proprietary and Non-proprietary

Qwest Communications Corporation Remand Statement 3.0 Surrebuttal Testimony of Scott A. McIntyre with Exhibit 3.0, dated July 11, 2005.



By Order #5, dated July 22, 2005, the presiding officer denied the Motion of Qwest Communications Corporation to Strike Portions of the Remand Testimony of Verizon Pa, Inc, and the Office of Consumer Advocate and the Entire Remand Testimony of the Office of Trial Staff.  Accordingly, the following testimony was admitted into evidence:  Verizon’s direct remand testimony (Kane) on page 18 at lines 1-12; OCA’s direct remand testimony (Loube) on page 24, line 9 through page 28 line 11; and OTS’s direct remand testimony (Kubas).



The evidentiary record closed on July 22, 2005.  Verizon, AT&T, OCA, OSBA, OTS, MCI and Qwest filed main and reply briefs on August 18, 2005 and August 31, 2005, respectively. 



The record on remand consists of 130 transcript pages (Tr. 1-R), the statements and exhibits mentioned above, seven main briefs and seven reply briefs.

II.
DISCUSSION 

A.
Introduction


In November 1999, the Commission approved the parent-level merger that united Verizon North Inc. and Verizon Pennsylvania Inc. (“Verizon”) under common ownership.  



On December 30, 2002 Verizon PA, Inc. and Verizon North, Inc. filed a proposal to set “statewide access rates” for the two companies,
 and address the complaint filed by AT&T of Pennsylvania, LLC (“AT&T”) seeking to reduce Verizon North’s higher access rates to match the level of Verizon PA’s.
  In its original filing, Verizon gave the Commission a range of options for varying degrees of access reductions.  However, Verizon stated that access revenue reductions must be offset through basic end-user rate increases.  Although Verizon-PA and Verizon-North agreed to the proposed access charge reduction plan, OCA, OTS, OSBA, AT&T, MCI and Qwest objected to the Joint Petition.



Prior to the August 2003 hearings in Phase I, Verizon and the Office of Consumer Advocate (“OCA”) agreed upon a specific plan for implementing access charge reductions for Verizon.  The Verizon/OCA Joint Proposal provided for the adoption of uniform access rates and rate structure for the two Verizon companies and the reduction of Verizon North’s carrier charge of [BEGIN PROPRIETARY]                per line per month to equal Verizon PA’s current carrier charge of        [END PROPRIETARY].  While the revenue that inter-exchange carriers (“IXCs”) would pay to Verizon North through access rates would decrease significantly, the proposal was designed to minimize the impact of the revenue neutral offset to end users by spreading the recovery over the end-user lines of both companies so that the increase to basic residential local rates would be less than $1.00 per month per residential line, and the increase to weighted average business rates would also be less than $1.00 (Verizon Main Brief [“M.B.”] at 2).



At the end of Phase I the effective Carrier Charge rate per minute was changed to establish parity between Verizon Pennsylvania Inc. and Verizon North Inc.  The Carrier Charge on a per line, per month basis remained at [BEGIN PROPRIETARY]       [END PROPRIETARY] for Verizon Pennsylvania Inc. and was reduced from [BEGIN PROPRIETARY]         [END PROPRIETARY] to [BEGIN PROPRIETARY]         [END PROPRIETARY] for Verizon North Inc.  In addition, the weighted average of the combined Traffic Sensitive Access Charge and the Carrier Charge on a per minute of use basis for Verizon Pennsylvania Inc. and Verizon North Inc. was reduced from [BEGIN PROPRIETARY]          [END PROPRIETARY] per minute to [BEGIN PROPRIETARY]         [END PROPRIETARY] per minute, which was calculated to result in an access charge revenue reduction of [BEGIN PROPRIETARY]               [END PROPRIETARY].  The Commission ordered all rate changes to be made on a revenue neutral basis.  However, no more than $40 million could come from Residential basic local service rate increases on a combined Verizon Pennsylvania Inc. and Verizon North Inc. basis and the increases were to be less than $1.00 per residential line based on recovery across the combined companies’ customer base.  Verizon was instructed to apply the residential increases to dial tone line rates for all customers subscribing to that service on a non-package basis.  The remaining offsetting rate changes were applied to business basic local rate increases on a combined Verizon Pennsylvania Inc. and Verizon North Inc. basis.  The increases would be less than $1.00 per business line based on recovery across the combined companies’ customer base.  The average increase imposed on business local exchange lines could not be greater than the average increase imposed on residential lines.  Verizon was directed to apply the business increases to dial tone line rates for all customers subscribing to that service on a non-package basis.



As a result of the rebalancing, the increase to non-package residential and business monthly dial tone line rates was $0.80.  The access decreases and the retail rate increases were effective in February 2005 (Verizon M.B. Remand at 9).



In Phase II, the OCA, OSBA and OTS (the “public advocates”) continue to advance the position that the loop is a “joint cost,” and that portions of that loop cost must be allocated to IXCs through access charges.  They object to shifting revenue from access charges to basic rates.  Instead they argue that the Phase I access reductions have benefited the IXCs and that the consumers have not benefited.  In addition, they argue that the IXCs are not paying their proper share of loop costs.  OCA stated that the Commission should recognize that the carrier charge is an efficient mechanism for recovering a reasonable share of loop costs from the IXCs.  OCA proposes that if the Commission concludes that further intrastate access rate reductions are necessarily required at this time, the Commission should apply the plan that the National Association of State Utility Consumer Advocates (“NASUCA”) proposed to the FCC. 



The IXCs, AT&T, MCI and Qwest recommend that the implicit subsidies in Verizon’s access rates be removed.  The IXCs argue that the intrastate access rates should immediately mirror interstate rates or should be set based on the Total Element Long Run Incremental Cost (“TELRIC”) methodology required by federal law for leasing network elements to provide local service.  They suggest that the intrastate access charges be reduced on a revenue neutral and competitively neutral basis.  The public parties contend that either method would result in rates below Verizon’s intrastate costs of providing access.  The IXCs contend that leaving any “subsidy” in access rates will impede toll competition and drive the IXCs out of business.  Furthermore, the IXCs contend that the carrier charge should be eliminated because providing intrastate long distance service over the local loop does not generate additional cost to the local carrier.



AT&T contends that high access charges have kept intrastate long distance rates too high requiring Pennsylvania consumers to spend too much for their in-state long distance calling (AT&T M.B. Remand at 5).  AT&T states that wireless carriers have been able to steal market share from Pennsylvania long distance carriers because the wireless carriers can offer their customers “free” long distance since they do not pay long distance access charges to complete long distance calls within very large Major Trading Areas (“MTAs”). (AT&T M.B. Remand at 5).  A map of MTAs in Pennsylvania is in MCI Statement 1.0 Remand, Exhibit 1. (MCI M. B. Remand at 7; AT&T M.B. Remand at 5, fn. 9). 



AT&T complains that Verizon’s carrier charge is a relatively fixed amount each month.  Since the number of access minutes is shrinking, the effective per minute access rate is increasing.  AT&T and other IXCs protest that they cannot compete against wireless carriers, e-mail, Voice Over Internet Protocol (“VOIP”) and Virtual Foreign Exchange (“VFX”) because none of the competitors pay subsidy laden access rates (AT&T M.B. Remand at 6, MCI M.B. Remand at 6; Qwest M. B. Remand at 14, 15).  



Qwest contends that artificially high access charges discriminate between the traditional wireline technologies and the newer wireless, cable and other technologies in violation of the principles set forth in the Telecommunications Act of 1996 (Qwest M. B. Remand at 14).



MCI asserts that the interstate access rates imposed by Verizon remain significantly in excess of cost.  MCI contends that the above cost rates must be lowered to cost based levels (MCI M.B. Remand at 2).  



MCI interpreted the Commission’s statement on the second page of the Phase I Order as an admission that access rates need to be reduced to cost-based levels (MCI M.B. Remand at 3).  MCI stated that in the September 1999 Global Order, the Commission recognized that access reductions should be reduced and that the carrier charge should possibly be eliminated to promote competition (MCI M.B. Remand at 4, Phase I Order at 19, 20).  It was noted that it has been this Commission’s policy to work toward implicit subsidies that may exist in access charge rates.  MCI recommends that Verizon’s access rates be reduced to cost immediately.  In the alternative, MCI requests that Verizon reduce its access rates to the level of interstate access rates as a transitional step before the rates are reduced to cost (MCI Remand M.B. at 5, Reply Brief [“R.B.”] at 9). 



OCA contends that the Commission should recognize that reducing the intrastate access charge at this time would not have a significant beneficial impact on competition in the long distance market.  OCA argues that increasing local rates at this time will have a negative impact on universal service (OCA M.B. Remand at 9, 14-16, 21-23).



Furthermore, AT&T, MCI, OCA and OSBA want the Commission to calculate the required local rate increases based on all lines served (AT&T R. B. Remand at 19; MCI M.B. Remand at 12, OCA M.B. Remand at 42, 43; OSBA M.B. Remand at 3, R.B. Remand at 3, 10-13)).  They argue that this would reduce the rate increases to the end users.  Verizon objects to extending the increase to all customers including those with contracts or bundled services (Verizon M.B. Remand at 38, 39).

B.
Access Pricing Background


This proceeding concerns the switched access rates that interexchange carriers (“IXCs”) pay to incumbent local exchange carriers (“ILECs”) Verizon PA and Verizon North for originating and terminating intrastate long distance traffic on the facilities of these Verizon companies.  The issue of access charges has existed since the inception of interexchange competition.  Prior to the AT&T divestiture in 1984, one company, AT&T, owned both the local telephone exchange network, also known as the Bell Operating Companies, as well as the network used to carry long distance calls, AT&T Long Lines.  At the time of divestiture, access charges were introduced to create a compensation system which provided for long distance carriers (“IXCs”), who then owned the long distance network, to pay ILECs, who still owned the local exchange network, to originate and terminate their long distance calls.  No long distance calls could be made without the use of the local network to originate and terminate such calls.  Through access charges the IXCs pay to use the local facilities through “originating access” payments to the local telephone company serving the customer placing the long distance call and “terminating access” payments to the local telephone company serving the customer receiving the call (which may or may not be the same local telephone company).  The IXCs pay “interstate” access rates where the calls in question cross state lines.  The interstate access rates are exclusively within the jurisdiction of the Federal Communications Commission (“FCC”) and are not at issue in this case.  The IXCs pay “intrastate” access rates where the calls are intrastate toll calls.  Intrastate access rates are governed by this Commission and are the rates that are the subject of this proceeding
 (Verizon M.B. Remand at 6).



Verizon notes that historically in Pennsylvania and throughout the nation, the pricing of access has not been tied to the cost of providing this service.  Regulators used a practice known as “residual pricing” to apply rate increases first to services like toll and access and only as a last resort, or “residually,” for basic local services, resulting in artificially low basic service rates (Verizon M. B. Remand at 6, 7).  As this Commission recognized in the Global Order,

[a]ccess charges provide a significant source of ILEC earnings and contain implicit and explicit subsidies for local rates.  This combination of earnings and subsidy was approved pursuant to a public policy of encouraging universally available and relatively affordable telecommunications services . . . .  Access charges provide a source of earnings while keeping basic local service rates lower than might otherwise be the case in high cost areas.  

Global Order at 11.



The Commission further noted that the “combined subsidies” from access rates and other services has “helped keep basic local exchange service rates in Pennsylvania at an affordable level over the years”
  (Verizon M.B. Remand at 6, 7).



In the mid-1990’s, both the Pennsylvania legislature and the United States Congress took significant steps to change the old regulatory model and to open local and long distance telephone markets to competition.  The Pennsylvania General Assembly amended the Public Utility Code by adding Chapter 30 (66 Pa. C.S. §3001, et seq.) in 1993 and Congress passed the Telecommunications Act of 1996 (47 U.S.C. §151, et seq.) in 1996.



This Commission instituted a generic investigation in 1997 to examine the costs and pricing structure of intrastate access charges.  This generic access investigation became part of the Global proceeding, and the Commission resolved the issues in its September 1999 Global Order.  The Commission stated that its goal with regard to access pricing was to “take the necessary steps to strive to replace the system of implicit subsidies with ‘explicit and sufficient’ support mechanisms to attain the goal of universal service in a competitive environment.”
  The Global Order included the Commission’s intent to open a further investigation of statewide access charges and required Verizon PA to reduce its intrastate access charges by $89 million annually.  Verizon PA subsequently reduced its access charges in accordance with the Global Order 
  (Verizon M.B. Remand at 7).



In Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 480 (Pa. Commonwealth 2000), AT&T criticized the Commission’s Global Order for failing to reduce access rates to “cost.”  The Commonwealth Court held that the Commission was not required to reduce access rates to “cost,” but rather, that it was within the Commission’s sound discretion to determine where to draw the line at which access rates subsidize other costs.  The Court advised the Commission to consider all relevant interests in drawing that line:

One of the lessons of this proceeding is that the cost of excessively priced elements must be reduced to a point nearer to actual incremental cost, but not so greatly as to eliminate the support such revenue provides to other areas of the system that need that support.

Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 480 (Pa. Commonwealth 2000).



As the Commonwealth Court noted, “[t]he record here confirms the soundness of the PUC's view, based on evidence from consumer witnesses, that users of all services, including access, should share in the payment of total network costs, with the cost of the local loop included as an element of that total network.” Id.  The Court mentioned that the Commission would continue to evaluate access rates in future proceedings (Verizon M.B. Remand at 7, 8).



In Bell Atlantic-Pennsylvania, Inc. v. Pa Public Utility Commission, 763 A.2d 440, 476 (Pa. Commonwealth 2000), the Court explained the original reason for access charges and listed the elements as:  Carrier Common Line Charge (CCLC), Local Switching, Line Termination, Intercept and Local Transport.  The Court mentioned that the term local loop is applied to the line that connects an end user to the local telephone company’s switch.  The local loop is needed to effectuate local calls as well as intrastate long distance calls.  With respect to the local loop, the ILEC incurs both non-traffic sensitive (NTS) costs such as maintenance costs and traffic sensitive costs, i.e., those expenses that are affected by the number and length of calls, long distance as well as local. (Id.)



The Court further stated that the carrier common line charge (CCLC), local switching and local transport charges were historically charged to IXC customers on a per minute of use (MOU) basis.  Initially all toll providers were required to pay the same access charges.  Bell Atlantic v. Pa. Public Utility Commission, 763 A. 2d 440, 477.  The IXCs argue that since the ILECs began competing with the IXCs in the retail market, access rates that exceed costs have a discriminatory effect on the long distance carriers and provide ILECs an advantage because they do not have to pay those costs to access their own facilities. 



This proceeding was initiated to implement the changes required by the Merger Order and the Global Order.  The Global Order provided “for an investigation to achieve permanent solutions to access charge reform on or about January 2, 2001.”
  The Merger Order stated that creating parity between the Verizon ILEC companies must be achieved as “a part of the Commission’s statewide investigation pertaining to access charges” pursuant to the Global Order.  Id.  



By Order entered July 28, 2004, the Commission approved a rate rebalancing for the Verizon companies.  As a result, the two Verizon companies have uniform access rates and rate structures (Verizon M.B. Remand at 9).

C.
Burden of proof


A utility has the burden of establishing the justness and reasonableness of its rate increase request.



Section 315(a) of the Public Utility Code reads in relevant part:

Reasonableness of rates. -- In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

66 Pa. C.S. §315(a).  

Lower Frederick Township v. Pa. Public Utility Commission, 48 Pa. Commonwealth Ct. 222, 226-27, 409 A.2d 505, 507 (1980) (emphasis added).  See also, Brockway Glass v. Pa. Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  



In Phase II of this proceeding, the IXCs are requesting that Verizon’s existing rates be changed.  Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the IXCs are the proponents of a rule or order.  In cases where the tariff has already been approved by the Commission the burden is greater because the proponents have to prove by a preponderance of the evidence that the existing rates are unreasonable, unjust or in violation of a Commission regulation or order.  Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pa. Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth 1993).



The Pennsylvania Supreme Court has held that the term, “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing by even the smallest amount, than the evidence presented by the other side or to preclude all reasonable inferences to the contrary.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). Burleson v. Pa. Public Utility Commission, 501 Pa. 433, 437, 461 A.2d 1234, 1236 (1983).  If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of “co-equal” value or weight to refute the first party’s evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



Moreover, any Commission order must be based on substantial evidence Dutchland Tours, Inc. v. Pa. Public Utility Commission, 337 A.2d 922, 925 (Pa. Commonwealth 1975).  The term “substantial evidence” as defined by the Pennsylvania Courts means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a trace of evidence or a suspicion of the existence of a fact sought to be established. Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.3d 382, 386 (Pa. Commonwealth 1994); Erie Resistor Corp. v. Unemployment Compensation Board Of Review, 166 A.2d 96, 97 (Pa. Commonwealth 1961); Dutchland Tours, Inc. v. Pa. Public Utility Commission, 19 Pa. Commonwealth Ct. 1, 337 A.2d 922 (1975), as quoted in Norfolk & Western Railway Co. v. Pa. Public Utility Commission, 489 Pa. 109, 128, 413 A. 2d 1037 (1980). 

D.
The Federal Communications Commission (“FCC”) Intercarrier Compensation Proceeding



In April 2001, the Federal Communications Commission (“FCC”) initiated an examination of intercarrier compensation regimes by publishing a Notice of Proposed Rulemaking.  Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, 16 FCC RCD9610 (2001) (“Intercarrier Compensation NPRM”). See Further Notice Of Proposed Rulemaking at 2 fn1.



Numerous entities submitted proposals in the FCC Intercarrier Compensation proceeding.  The two proposals discussed by the parties in the instant case are the ICF proposal and the NASUCA proposal.  

1.
ICF Proposal submitted on October 5, 2004



On October 5, 2004, the Intercarrier Compensation Forum (“ICF”) submitted the Intercarrier Compensation and Universal Service Reform Plan and a Brief in support of the Plan to the Federal Communication Commission.  The members of the “ICF” are AT&T Corp., Global Crossing North America inc., General Communications, Inc., Iowa Telecom, Level 3 Communications, LLC, MCI, Inc, SBC Communications, Inc., Sprint Corporation and Valor Telecommunications. 



The ICF presented an eight-year plan to reform intercarrier compensation and universal service issues.  



Under the plan all current forms of intercarrier compensation for switched services will be replaced by five categories:  (1) a bill and keep regime in which most carriers ultimately will recover origination, termination and transport within their networks and the cost of fulfilling their interconnection obligations from their end user customers and, if necessary, new federal support mechanisms; (2) tandem transit service…; (3) interconnection transport service….; (4) a transitory uniform termination charge applicable to the termination of all switched traffic and (5) for certain, primarily rural carriers, a continuing revenue streams from transport services used to terminate switched traffic to end users served by their networks. … (ICF Plan at 1, 2)



The ICF describes the method as mandatory for all carriers and recommend that the multi-step process be implemented beginning on July 1, 2005 (ICF Plan at 2).



The ICF plan alleges, inter alia, that national intrastate access charges for large ILECs average 2.5 cents per minute and proposes a plan over a number of years for reducing all Intercarrier Compensation (“ICC”) rates (ICF Plan App. C at 2).  OCA indicated that AT&T’s latest calculation indicates that the current Verizon average access rate is [BEGIN PROPRIETARY]                                  [END PROPRIETARY] (AT&T 1.2 R at 13; OCA M.B. Remand at 7, fn. 8).



In the further rulemaking, the FCC explained the ICF plan as follows. 

Intercarrier Compensation Forum (ICF).  

40. The ICF is a diverse group of nine carriers that represent different segments of the telecommunications industry.  The ICF has developed a comprehensive plan for reforming current network interconnection, intercarrier compensation, and universal service rules.  With respect to network interconnection, the ICF plan establishes default technical and financial rules that generally require an originating carrier to deliver traffic to the “Edge” of a terminating carrier’s network.
  The designated network Edge must accept all kinds of public switched telephone network (PSTN) traffic, must allow other carriers to interconnect using multiple methods, and must consist of certain types of facilities, among other things.
  Under this proposal, each carrier must have at least one Edge in every LATA where it needs to receive traffic; however, a carrier having no network within a LATA may designate another carrier to provide the Edge function.
  A modified version of the Edge proposal applies to eligible rural carriers, called “Covered Rural Telephone Companies” (CRTCs), which have no obligation to deliver originating traffic beyond the boundaries of the study area in which a call originates.

41. With respect to compensation, the ICF plan would reduce per-minute termination rates from existing levels to zero over a six-year period.
  Specifically, the compensation rate for interstate access, intrastate access, and most other types of non-access traffic
 would be reduced in equal steps over four years to a unified rate of $.000175 per MOU.
  This rate is further reduced in the fifth year of the transition to $.0000875 per MOU and finally eliminated a year later.
  The plan also includes a settlement proposal to address existing intercarrier compensation disputes between CRTCs and CMRS providers.
  

42. Revenue eliminated as a result of the transition to bill-and-keep under the ICF plan would be replaced by a combination of end-user charges and a new universal service support mechanism.
 As intercarrier payments decline, the cap on the subscriber line charge (SLC) would increase in equal steps from the current level of $6.50 to $10.00 in areas served by non-rural carriers and up to $9.00 in areas served by CRTCs.
  In addition, the ICF plan permits SLC pricing flexibility for price cap incumbent LECs, subject to certain consumer protection safeguards.
  The ICF plan also includes a “more measured transition” for CRTC customers and gives CRTCs the option to increase the residential monthly SLC cap by two additional $.50 annual increments beginning July 1, 2010.
      

43. The ICF proposal includes two new universal service mechanisms to provide explicit support for amounts that otherwise are not recoverable under the plan.  One mechanism, the Intercarrier Compensation Recovery Mechanism (ICRM), is available to non-rural incumbent LECs and all competitive eligible telecommunications carriers (CETCs) on a per-line basis in non-CRTC areas.
  The other mechanism, the Transitional Network Recovery Mechanism (TNRN), is available only to CRTCs and certain eligible CETCs.
  Under this mechanism, rate-of-return CRTCs would receive support based on their revenue requirement, without regard to the number of lines they serve.
  

44. Finally, the ICF plan includes several changes to existing universal service support mechanisms.
  These changes include a modification to the rural high cost loop support and the safety valve support mechanisms.
  In addition, the proposal provides an option for certain price cap CRTCs to receive support under the non-rural, model-based high cost mechanism.
  The existing per-line universal service support amount would remain portable to eligible competitive carriers.
  The ICF plan also prescribes a single contribution methodology used to collect funding for both the new and existing universal service support mechanisms.
 

FCC Further Rulemaking ¶¶ 40-44 



It is important to note that the plan provides for per minute termination rates to be reduced to zero over a six year period. In the fifth year, the ICF proposal calls for a further proceeding to evaluate whether or not the timing of the rate reductions should be modified.  ICF Proposal at 31, 37, 82.
2.
National Association of State Utility Consumer Advocates (NASUCA) Plan


OCA is a member of NASUCA, another organization that submitted a plan to the FCC.



In the further rulemaking, the FCC explained the NASUCA plan as follows. 

56
 NASUCA advocates a minimalist approach that addresses the disparity among some existing intercarrier compensation rates and reduces certain rate levels over a five-year period.
  Under the NASUCA plan, the Commission would establish a target rate in each year of a five-year transition down to a rate of $0.0055 per minute.
  Intercarrier compensation rates already under the target rate (e.g., reciprocal compensation rates) would remain at current levels.
  State commissions would be encouraged to match the target rate for intrastate rates, but they would retain authority concerning how to reach that rate.
  The NASUCA plan also would retain the existing network interconnection rules and existing wholesale and retail relationships.
  Further, it would retain the current USF mechanisms
 and the current SLC rate caps.
  In addition to its proposal, NASUCA urges the Commission to reject efforts to guarantee current revenue streams, such as access revenues.
  It argues that revenue assumptions in the absence of demonstrated financial need would create artificial incentives for customers to migrate to services that generate fewer access revenues.
  NASUCA concludes by proposing ways to address access revenue reduction issues.

Further Notice Of Proposed Rulemaking ¶ 56.



OCA suggested that the Commission apply the five-year plan proposed by NASUCA if the Commission decides to reduce the access charges (OCA M.B. Remand at 30).  The plan sets intrastate target rates that the states are not required to adopt.  However, if they adopt the rates, states would be able to share in a new federal universal service fund (OCA R.B. Remand at 40).  This plan would not result in access reductions in the first year because Verizon North and Verizon PA’s intrastate access rates are lower than the NASUCA first year target (OCA M.B. Remand at 40).  The Verizon PA rate would decrease by a small amount in the second year of the plan and continue to decrease for each succeeding year.  The Verizon North rate would decrease by a small amount in the third year and continue to decrease in the final two years of the plan (OCA M.B. Remand at 40).  The intrastate target would be recalculated each year (OCA M.B. Remand at 41).  Intrastate access rates would not be reduced to zero under this plan (OCA M.B. Remand at 41).

3.
Pending Proceeding



On March 3, 2005 the FCC issued its Further Notice of Proposed Rulemaking (“FNPRM”) in its investigation of intercarrier compensation that was referred to in this Commission’s Order.
  The FCC asserts that the current regime creates opportunities for regulatory arbitrage because charges for similar interconnection services differ depending on the connecting carrier type, the type of call or the jurisdiction (¶¶ 15-17).  Therefore, the FCC is attempting to establish a more unified intercarrier compensation regime in an effort to reduce the impact of different ICC rates on services offer to consumers.  Comments were filed on May 23, 2005 and Reply Comments were filed on July 20, 2005.  While the FCC has not set a deadline for its own action, statements by individual Commissioners have urged that the FCC reach a resolution by the end of 2005
 (Verizon M.B. Remand at 11).

4.
Impact on this Commission’s Jurisdictional Responsibilities



In the Further Notice Of Proposed Rulemaking, the FCC requested comments from the industry on a number of issues that could impact the intrastate access charges that are the subject of this proceeding and that could alter or eliminate this Commission’s jurisdiction over these issues.  For example, the FCC asked for comments on its legal authority to reform the intrastate compensation mechanisms that have traditionally been handled by state commissions (¶35, 80, 82).  The FCC noted that some of “the industry proposals call for a cooperative process between the Commission and states,” which if implemented would have to be accounted for in the result of this proceeding (¶81).  It specifically asked the parties to comment on whether the FCC has authority to replace intrastate access regulation with some alternative mechanism (¶79).  The FCC also requested that the parties address the question of how it might offset any revenues lost from reductions to intrastate access rates, including the possibility of subscriber charges and universal service funding (¶114), and whether the FCC should create a federal mechanism to offset any lost intrastate revenues, or whether the states should be responsible for establishing alternative cost recovery mechanisms for LECs within the intrastate jurisdiction (¶115) (Verizon M.B. Remand at 11, 12).



Approximately 100 parties filed comments on May 23, 2005.  The following parties in this proceeding filed comments:  Verizon, Qwest, AT&T and MCI as part of the ICF, and OCA as part of NASUCA.



In its comments, Verizon endorsed the use of commercial agreements between interconnecting carriers as the preferred long-term solution to the complex issues associated with the current intercarrier compensation mechanisms.  (Verizon’s comments are attached as Exhibit Kane-2 to Verizon St. 1.0 Remand.)  In the event that the FCC decided to require an interim plan to transition from access tariffs to commercial agreements, Verizon provided certain critical principles/criteria that any transitional intercarrier compensation default rules must satisfy to be acceptable.  Verizon did not support the adoption of any of the plans included in the FCC’s FNPRM since none of the plans satisfied all of the principles/criteria specified in its Comments
 (Verizon M.B. Remand at 12). 



The ICF comments are attached as Exhibit Kane-3 to Verizon St. 1.0 Remand.  



Qwest’s comments are attached as Exhibit Kane-4 to Verizon St.1.0 Remand.  


5.
Verizon, OCA, OSBA and OTS recommend that the Commission defer action



Verizon, OCA and OSBA argue that the Commission should wait until the FCC completes its intercarrier compensation proceeding before acting on access rates for several reasons.  



The first reason is that the Commission expanded the scope of this remand in its January 18, 2005 Order to require that the impact of the FCC action be addressed in this proceeding [January 18, 2005 Order at 14] (Verizon M.B. Remand at 13).  



Second, the Commission stayed the Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, No. I-00040105, for at least 12 months to allow the Commission to coordinate its actions with the FCC Ruling in its Unified Intercarrier Compensation proceeding [Order entered August 30, 2005] (Verizon M.B. Remand at 13).  Verizon noted that Qwest, AT&T and MCI opposed the stay of that proceeding and the Commission rejected their arguments.  Therefore, Verizon, OCA and OSBA urge the Commission to defer further access charge reductions until the FCC order (Verizon M.B. Remand at 14; OCA M.B. Remand at 5; OSBA M.B. at 8).  They agree that this action would be consistent with the action in the Investigation at Docket No. I-00040105 (Verizon M.B. Remand at 13, 14; OCA M.B. Remand at 5; OSBA M.B. at 8, 9).



One of the issues in the FCC proceeding is whether the FCC will preempt the authority of state commissions to approve access charges.  OCA stated that AT&T, MCI and Qwest submitted comments which suggest that the FCC has the authority to preempt state access charges to implement a rational intercarrier compensation regime (OCA M.B. Remand at 8).  However, NASUCA argued that the FCC does not have preemptive authority.  NASUCA contends that the FCC should encourage, but cannot compel, states to order access charges consistent with an FCC determined rate (OCA M.B. Remand at 8).


In addition, OCA argues that a revenue neutral increase of Pennsylvania rates would lead to higher rates for customers purchasing noncompetitive local services and will prejudice customers (OCA M.B. Remand at 9).  The same state access rate reductions at issue in this proceeding may be recovered through an increase in the federal SLC or the federal USF under proposals now pending in the ICC FNPRM (Id.).  In the Investigation at Docket No. I-00040105, the Commission agreed with the OCA that reducing rural intrastate access charges prior to the FCC action on the ICC Further Notice Of Proposed Rulemaking could lead to higher rates for Pennsylvania consumers (OCA M.B. Remand at 10).  OCA contends that there will be double recovery if the PUC and the FCC use the same base year to determine the respective rate increase that they approve (OCA M.B. Remand at 11-13).  The access charge reduction can be recovered through a SLC increase based on the ICC plans and a second time through an increase in the basic local service rate in this PUC proceeding (OCA M.B. Remand at 12).



OCA posits that expanded federal funds will generally fund intrastate access reductions that result from an ICC FNPRM order and will not apply to intrastate access reductions that were ordered prior to that order (OCA M.B. Remand at 10).  Furthermore, the OCA contends that Pennsylvania may not be able to receive additional federal universal service funds if the Commission acts on the remanded issues prior to the FCC issuing an Order on the ICC Further Notice Of Proposed Rulemaking.  Some of the plans, such as the ICF plan, allow carriers to recover the total allowed revenue per line by either increasing their SLC or from a new universal service plan (OCA M.B. Remand at 14).  The total allowed revenue that can be obtained from the federal USF depends on the level of state access rates in existence immediately prior to the start of the FCC plan (OCA M.B. Remand at 14).



In addition, the OCA states that waiting will diminish the amount of revenue required to offset access reductions (OCA M.B. Remand at 15).  It is clear that access minutes are decreasing.  AT&T’s witness, Dr. Oyefusi noted that for AT&T “access minutes billed by Verizon decreased from almost [BEGIN PROPRIETARY]     
[END PROPRIETARY] in 2004 (OCA M.B. Remand at 15).



The OTS contends that no action is warranted because the ratepayers have not benefited from the past access charge reductions (OTS M.B. Remand at 10).  Since the IXCs have failed to show a public benefit for further access reductions, OTS recommends that the requested relief be denied at this time because the IXCs have failed to prove that the reductions are necessary or that the consumers would benefit from additional reductions (OTS M.B. Remand at 11, OTS R.B. Remand at 5).


6. 
AT&T, MCI and Qwest urge the Commission to act now



In its reply brief, AT&T rejected Verizon and the OCA’s arguments that Vice Chairman Cawley’s Motion (and the final Order) in the rural ILEC access investigation
 set a precedent for this proceeding.  AT&T contends that the Motion and therefore, the Order, in the rural ILEC access investigation is inapplicable to this case for the following reasons (AT&T R. B. Remand at 3, 4). 



First, AT&T argues that the language of the Motion is clear that the decision and the underlying rationale for the decision are specific to rural carriers and are irrelevant to Verizon.  In explaining his decision to defer to the federal proceeding, the Vice Chairman mentioned that “[a] number of the rural ILECs operating in Pennsylvania are ‘average schedule companies,’ i.e. their operating revenues, expenses, and assets are not subject to jurisdictional intrastate-interstate allocations.”  AT&T interpreted the motion to mean that the Vice Chairman is concerned that intrastate access reform for smaller rural companies which have not been subject to jurisdictional separation of their access costs may cause interference or double recovery in relation to potential future FCC access reform, because the assignment of access costs for such average schedule companies between the intrastate and interstate jurisdictions has not been established.  Since, Verizon is neither a small company, a rural company, nor "average schedule company," AT&T concludes that the Vice Chairman's concern is inapplicable to Verizon and this investigation.  Unlike some of the small rural ILECs, Verizon’s access costs have been subject to the separations process and the assignment of access costs between the intrastate and interstate jurisdictions is well-established and abundantly clear (AT&T R.B. Remand at 2-4).



AT&T states that the second factor mentioned in the Vice Chairman's Motion is that “the overall annual revenue level of their [rural] ILECs depends on the receipt of federal Universal Service Fund (“USF”) support distributions.”  AT&T explains that Verizon is not dependent on receipt of federal USF high cost funds for revenue recovery and there is no risk that aggressive intrastate access reform will interfere with USF recovery (AT&T R.B. Remand at 4, 5).



The third factor relied on by the Vice Chairman for rural ILEC deferral is that the rural ILECs receive support contributions from the Pennsylvania USF (“Pa. USF”).  AT&T argues that this factor does not apply to Verizon or this Remand docket.  The Pennsylvania USF is a fund established in the Global Order to provide explicit subsidy towards the access and toll rates of all of the ILECs in Pennsylvania except Verizon and Verizon North (AT&T R.B. Remand at 5).



AT&T also rejects OCA’s argument that deferral is appropriate in this case because some of the outcomes advocated by commenting parties before the FCC would directly affect Verizon’s intrastate access charges and associated revenue neutral recovery.  OCA is afraid that if the FCC permitted ILECs to increase Subscriber Line Charges (“SLC”) to offset intrastate access reductions, Verizon would be getting a "double recovery" if this Commission implemented local rate rebalancing at this docket to offset the same intrastate access reductions.  AT&T recommends that any Verizon rate rebalancing resulting from the first phase of this proceeding must be subject to true-up to assure absolute revenue neutrality as required by both equity and Pennsylvania law.  If the FCC finalizes its intercarrier compensation docket and if the FCC reduces Verizon’s intrastate access charges and offsets those reductions through increases to Verizon SLC, the Commission could adjust Verizon's rate rebalancing.  AT&T submits that these adjustments are relatively routine and uncomplicated, that the Commission knows how to make them, and that access reform should not be delayed because there is a possibility that such adjustments might need to occur in the future (AT&T R.B. Remand at 6).



In addition, AT&T states that the Commission has already rejected requests to defer Verizon access reform at the end of 2004 and the beginning of 2005, and at the request of the parties, the Commission was considering how the remand phase of the proceeding should be conducted.  Nearly a year ago in November, 2004, the OCA referenced the pending FCC rulemaking, discussed specific proposals before the FCC, including the Intercarrier Compensation Forum ("ICF") of which both AT&T and MCI are members, raised concerns that intrastate access charge reform should not be considered by the Commission when it is pending before the FCC, and warned that double recovery could result if state and federal initiatives were not coordinated.



AT&T stated that the Commission addressed the issue of deferral in its Order entered on January 18, 2005.  The Commission remanded the proceeding for additional hearings to consider, inter alia, federal activity on intercarrier compensation.  Since no new or novel reasons have been raised in support of deferral, AT&T suggests that the request be rejected (AT&T Remand R.B. at 7, 8).



AT&T contends that deferral at this time would constitute a wasteful abuse of the administrative process.  AT&T distinguishes the rural carrier access investigation from the remand phase of this case because this case has been subject to full record development and briefing and is ripe for a recommended decision by the ALJ.
  Three sets of extensive testimony have been submitted by the parties.  The parties have allocated extensive resources.  AT&T argues that it would be inequitable and wasteful to reconsider the status of this proceeding at this late date. (AT&T Remand R. B. at 8).



Qwest states that there is no need to defer action since there have already been substantial delays in this matter.  Access reform was delayed to allow the Commission to approve the merger between Bell Atlantic and GTE (now Verizon) and to grant Verizon’s Section 271 relief, allowing Verizon to re-enter the long distance marketplace. In Re The Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement And Plan of Merger, AT&T Communications of Pennsylvania, Inc. v. Verizon North, Inc., Docket No. C-20027195, Order (May 1, 2003) (“Order Initiating Proceeding”).  Qwest complained that Pennsylvania consumers have not benefited from access charge reform in Pennsylvania and that the competitive carriers are facing increasing impediments on their ability to compete effectively.  Qwest maintains that industry changes and new technologies allow certain industry participants to avoid or arbitrage access charges
 (Qwest M.B. Remand at 6).



Qwest submits that it is clear from the record that removing the implicit subsidies in Verizon’s intrastate access charges will benefit Pennsylvania consumers.  Qwest contends that reforming access charges by removing implicit subsidies on a revenue-neutral and competitively neutral basis serves several policy goals, including (a) eliminating an opportunity for rate arbitrage; (b) instituting a level playing field for IXCs to compete with non-traditional technologies, such as wireless, cable and VoIP services, which are not subject to access charges; and (c) allowing IXCs with averaged toll rate plans to recover their costs.  This reformation gives consumers the opportunity to make informed decisions about their telephone service, while offering carriers and industry investors a stable regulatory environment.  Qwest suggests that its proposal is consistent with the trends to replace implicit subsidies as indicated at the FCC.  Qwest argues that consumers will face more significant rate shock if the Commission continues to postpone the inevitable access charge restructuring in Pennsylvania.  By moving ahead quickly with further access charge reform, Qwest believes that the Commission can minimize any impact that local rate rebalancing could have on Pennsylvania consumers.  Qwest states that the record remains void of any evidence that any actual harm might befall any Pennsylvania consumer from the proposed access charge reform.  Qwest contends that the IXCs have proven on the record that access charge reform is long overdue in Pennsylvania, while the other parties have failed to provide any evidence that such reform is not warranted.  Most importantly, Qwest submits that the historic policies of providing contribution through high switched access rates to offset low basic exchange rates are no longer valid in Pennsylvania, given the opportunity to reduce Verizon’s access charges in a revenue-neutral and competitively-neutral manner (Qwest M.B. Remand at 6, 7).



MCI agrees that access reform is overdue (MCI M.B. Remand at 3, 10, 11, R. B. Remand at 2).  MCI states that the market is moving toward flat-rate bundled services with consumers paying a flat monthly fee for unlimited local and long distance services.  With intrastate access rates above costs, ILECs have an advantage.  In addition to the ILECs, the wireless carriers have an unfair advantage because they only pay local transport and termination charges for calls within Major Trading Areas (MCI M.B. Remand at 5-7).  IXCs pay $0.6212 cents a minute for local switching while wireless carriers pay $0.1175 a minute for local transport and termination rates (MCI M.B. Remand at 6).  MCI’s witness, Dr. Pelcovits explained that most of Pennsylvania is in the Philadelphia or Pittsburgh MTA.  MCI urges the Commission to eliminate this unfair advantage by reducing intrastate access rates to cost (MCI M.B. Remand at 7).



MCI asserts that OCA’s argument that the Commission should wait for FCC action because there is a risk of “double recovery” if both the FCC and the Commission lower intrastate access rates is without merit (MCI R.B. Remand at 4).  MCI states that if an ILEC reduced its intrastate access rates in accordance with the FCC rules, the Commission would have the discretion to deny a rate increase to recoup lost access revenues since the rate change was not a Commission decision.  This is especially true if the FCC permitted an increase in the federal subscriber line charge to offset the lost access revenues (MCI R.B. Remand at 4).  Furthermore, if the FCC acts after the Commission lowers intrastate access rates, the Commission can make adjustments to reconcile the two actions (MCI R.B. Remand at 4).



MCI rejects the contentions of Verizon, OCA and OSBA that additional rate reductions are not necessary because the IXCs have failed to show that toll rates were reduced as a result of the February 2005 rate rebalancing or that additional rate reductions will be passed on to consumers (MCI R.B. Remand at 5).  MCI agrees with AT&T that access rates are increasing due to less toll minutes (MCI R.B. Remand at 5).  Furthermore, MCI explained that the costs of stand alone long distance continue to increase.  Consequently, the consumers are benefiting when long distance rates do increase or when different types of long distance calling plans are offered, especially the reasonable flat rate plans (MCI R.B. Remand at 5).  Dr. Pelcovits testified that the unlimited packages which allow customers to make unlimited local and long distance calling at a flat monthly rate would not have been possible without the reductions in interstate and intrastate access charges that happened within the last several years (MCI R.B. Remand at 5, 6).



MCI objects to the OCA and OSBA argument that the IXCs must pay a carrier charge because all of the users of the local loop should share the cost (MCI R.B. Remand at 8).  It was noted that OCA and OSBA did not ask the Commission to assess the cost of the loop over all services that use the local loop (MCI R.B. Remand at 8).  MCI contends that OCA and OSBA refuse to acknowledge that the industry has changed since the Commission declared that the carrier charge was reasonable.  MCI stated that even Verizon no long believes that IXCs should share in the cost of the local loop (MCI R.B. Remand at 8).

E. 
Compliance with previous order


AT&T expressed concern that Verizon has failed to comply with the Commission’s previous order to reduce access rates.



AT&T stated that the Commission ordered specific access rate levels in the Ordering Paragraphs in the Phase I Order (AT&T M.B. Remand at 7).  It quoted the following ordering paragraphs:

b.
The effective Carrier Charge rate per minute will be changed to establish parity between Verizon Pennsylvania Inc. and Verizon North Inc. and will decrease from [BEGIN PROPRIETARY]     [END PROPRIETARY]to [BEGIN PROPRIETARY]        [END PROPRIETARY]for Verizon Pennsylvania Inc. and decrease from [BEGIN PROPRIETARY]     [END PROPRIETARY]to [BEGIN PROPRIETARY]          [END PROPRIETARY]for Verizon North Inc..  As a result, the Carrier Charge on a per line, per month basis will remain at the current level of $0.58 for Verizon Pennsylvania Inc. and will be reduced from [BEGIN PROPRIETARY]       [END PROPRIETARY] to [BEGIN PROPRIETARY]        [END PROPRIETARY] for Verizon North Inc.

c.
A weighted average of the combined Traffic Sensitive Access Charge and the Carrier Charge on a per minute of use basis for Verizon Pennsylvania Inc. and Verizon North Inc. will be reduced from [BEGIN PROPRIETARY]         [END PROPRIETARY] per minute to [BEGIN PROPRIETARY]         [END PROPRIETARY] per minute, which will result in an access charge revenue reduction of [BEGIN PROPRIETARY]                [END PROPRIETARY].

(AT&T M.B. Remand at 7)



AT&T contends that Verizon’s access bills to AT&T since the Phase I rates became effective yield an average per minute rate of [BEGIN PROPRIETARY]           [END PROPRIETARY] or approximately [BEGIN PROPRIETARY]                        [END PROPRIETARY] per minute of use approved in Phase I.  The required revenue reduction of [BEGIN PROPRIETARY]               [END PROPRIETARY] was reduced to [BEGIN PROPRIETARY]               [END PROPRIETARY] to reflect updated and declining access volumes as of August 2004 data through review of Verizon’s compliance filing to the Phase I Order. 
 (AT&T M.B. Remand at 8).  As to the weighted average of the combined Traffic Sensitive Access Charge and the Carrier Charge on a per minute of use basis, the record reveals that Verizon’s access bills to AT&T since implementation of the Phase I reductions yield an effective rate of [BEGIN PROPRIETARY]           [END PROPRIETARY] per end which is 16% higher than the [BEGIN PROPRIETARY]         [END PROPRIETARY] per end per minute ordered by the Commission. Id.


AT&T asserts that Verizon has violated section 3017(a) of the Public Utility Code, 66 Pa. C. S. §3017(a), since its access rates have not been reduced on a revenue neutral basis (AT&T M.B. Remand at 9).  AT&T states that Verizon’s revenues declined by only [BEGIN PROPRIETARY]            [END PROPRIETARY] while it recovered [BEGIN PROPRIETARY]             [END PROPRIETARY] from an $.80 increase to certain of its retail residential and business lines and $19.8 million as an offset to PCO adjustments it would have otherwise made.  AT&T asserts that by Verizon’s own estimates that its rate rebalancing plan has enabled it to over recover $4.8 million per year (AT&T M.B. Remand at 9, 10).



AT&T submits that Verizon’s access minutes of use will continue to decline because of the following:  AT&T and MCI are no longer pursuing mass market customers, the UNE-P has been eliminated as a wholesale service arrangement; the pending Verizon/MCI merger (which will convert MCI wholesale lines to de facto Verizon retail lines and MCI access minutes will become de facto Verizon long distance minutes) (AT&T M.B. Remand at 10).  In light of the foregoing, AT&T asserts that the over recovery is understated (AT&T M.B. Remand at 10).



To assure compliance with the Phase I order, AT&T recommends that the Commission require Verizon to true up on an annual basis to include the most recent available data on access volumes and end user line volumes.  Any over recovery should lead to additional access reductions or an offset to local end user rate rebalancing associated with additional and future access charge reductions (AT&T M.B. Remand at 11).



Furthermore, AT&T suggests that a forecast of access minutes should be used for future rate rebalancing instead of using historic access minute volumes (AT&T M.B. Remand at 11).



Verizon refutes AT&T’s argument by showing that the Phase I rebalancing was calculated using the access and end user line volumes at the time of the filing.  Furthermore, the rebalancing based on those calculations was approved by the Commission (Verizon M.B. Remand at 36).  Verizon stated that AT&T ignores the fact that Verizon’s volume of end users has decreased since the Phase I rebalancing (Verizon M.B. Remand at 35, 36).



Verizon pointed out that AT&T admitted in its Surrebuttal testimony that its witnesses erred when they said that Verizon’s retail rate increase was calculated to recover $55 million annually.
  The updated data showed that Verizon would lose [BEGIN PROPRIETARY]               [END PROPRIETARY] in annual revenue from the access rate reductions instead of the [BEGIN PROPRIETARY]               [END PROPRIETARY] estimated previously (Verizon M. B. Remand at 37).  Since Verizon’s end users have declined, based on the May 2005 volumes, Verizon would recover [BEGIN PROPRIETARY]               [END PROPRIETARY] from the $0.80 increase per line instead of the [BEGIN PROPRIETARY]             [END PROPRIETARY] projected based on the August 2004 volume of end users (Verizon M. B. Remand at 37, 38).  Verizon believes that the volume of end users will continue to decrease (Verizon M. B. Remand at 38).


Verizon argues that it is in compliance with the Phase I Order (Verizon M.B. Remand at 35-38; R. B. 17-19).

F. 
Proposals for Action

1.
Verizon



Verizon contends although the IXCs have already benefited from approximately $140 million in annual direct cost savings from Verizon through intrastate access reductions in Pennsylvania since the Global Order, they have not demonstrated how customers in Pennsylvania have benefited, or that there is any reason why Verizon’s access and retail rates cannot stay at present levels until the FCC completes its intercarrier compensation proceeding (Verizon R.B. Remand at 2).



The OCA, OSBA and OTS agree with Verizon that the Commission should refrain from requiring any additional access rate rebalancing for the Verizon companies at this time, and should wait for the FCC to complete its own pending intercarrier compensation proceeding, where it will comprehensively address many types of intercarrier compensation, including the intrastate access rates at issue in this case
 (OSBA M.B. Remand at 3, 8-9; OTS M.B. Remand at 5; OCA M.B. Remand at 5, Verizon R.B. Remand at 3).  They argue that leaving Verizon’s intrastate access and retail rates at their current levels for the present, at least until the FCC completes its own more comprehensive review of intercarrier compensation issues, is in the public interest and is consistent with this Commission’s recent decision to defer access rebalancing for all other Pennsylvania ILECs pending the FCC’s completion of its pending proceeding.  They state that the IXCs have shown no immediate public benefit to be gained from rushing to rebalance Verizon’s access rates now, and certainly have not shown benefits sufficient to justify the confusion and complication that may result if this Commission acts inconsistently with the FCC’s policy in this area, or the statutorily mandated end-user rate increases required to make the rebalancing revenue neutral. 



OCA and Verizon explain that Verizon’s present intrastate access rates are well below the national average (OCA M.B. Remand at 7 and note 8).  In addition, Verizon’s intrastate access rates are below the access rates of most of the rural ILECS, whose proceeding the Commission stayed (Verizon M.B. Remand at 9, Verizon R.B. Remand at 3).  Verizon rejects Qwest’s position that an intrastate access reduction would eliminate “inconsistency between jurisdictions” and reduce “opportunities for arbitrage” (Qwest M.B. Remand at 5).  “Arbitrage” is where IXCs “disguise” calls as interstate or local to evade the tariffed access rates that they should be paying for this traffic (Qwest M.B. Remand at 13, Verizon R.B. Remand at 7).  Since Qwest has asked the FCC to address the same problems, Verizon cannot understand why Qwest refuses to wait for the FCC’s decision.  In Qwest’s Comments before the FCC, it contended “the entire system is fatally flawed,” and that “the need for rapid and decisive action by the [FCC] to rationalize the system of intercarrier compensation is one of the most pressing issues currently before the FCC.”
  As Qwest’s FCC comments recognize, only a comprehensive decision addressing all types of intercarrier compensation will actually resolve the concerns raised by the IXCs.  Verizon submits that the FCC is the only entity that can make that decision (Verizon R.B. Remand at 7).  



MCI contends that reducing intrastate access rates would remove “distortions” in the marketplace that cause long distance rates to be set “artificially high”(MCI M.B. Remand at 5).  AT&T argues that under the current pricing structure traditional IXCs cannot compete with wireless carriers, e-mail, Voice over IP and virtual FX (AT&T M.B. Remand at 6, 12-13).  MCI similarly refers to “cost advantages” for wireless carriers (MCI Brief at 6-7).
  The ICF, whose members include AT&T and MCI, argued to the FCC in its comments in support of comprehensive intercarrier compensation reform that “[a] uniform regime must apply the same rate consistently across all carriers, technologies and services, unify interstate and intrastate compensation systems, and rationalize network interconnection rules, ending ‘artificial regulatory distinctions’” (Verizon M.B. Remand at 21; R.B. Remand at 7, 8).


Verizon submits that the FCC is the only entity that can implement the “uniform” type of regime that AT&T and MCI have argued is necessary to correct the problems they perceive.  Moreover, since the IXCs have not demonstrated that isolated rate reductions by this Commission would impact the larger market problems they perceive, they certainly have not shown that any such “benefits” would flow down to the end-user customer (Verizon R.B. Remand at 6).



Furthermore, Verizon states that Qwest contends that IXCs are being treated unfairly, and that the Commission should as a policy matter reduce intrastate access rates because it is not “competitively neutral” to depend only on intrastate toll service to fund universal service (Qwest M.B. Remand at 10).  However, Qwest fails to acknowledge interstate services still contribute to universal service through interstate subscriber line charges (“SLCs”). (See Verizon Phase I M.B. at 8) (noting that the FCC has reduced interstate access charges and replaced that revenue with federal SLCs that are charged directly to the end-user customers).  Thus, it is not “only” intrastate access service that is contributing to universal service.  Qwest similarly contends that the policy of contribution through high switched access rates to offset low basic exchange rates no longer fulfills any public policy objective (Qwest M.B. Remand at 11).  However, Qwest’s argument lacks credibility because the record shows that Qwest still maintains high intrastate access rates in the majority of its ILEC states (Verizon M.B. Remand at 31-32).  While Qwest argues that refraining from lowering intrastate access rates in Pennsylvania now will “widen the gap” between PUC and FCC policies (Qwest M.B. Remand at 22), Qwest is content to wait for the FCC and keep that “gap” in the vast majority of states where it operates as an ILEC and so there is no reason for Qwest to resist waiting for the FCC in Pennsylvania as well (Verizon M.B. Remand at 31-32).


2.
AT&T


AT&T recommends that Verizon’s access rates be reduced to cost based levels immediately.  AT&T states that the Commission concisely explained the competitive benefits of eliminating implicit subsidies from exchange access rates.

As implicit charges become explicit charges, competitors are better able to compete for local and long distance customers in an ILEC’s service territory because IXC’s are not hindered by paying ILECs excessive access charges in providing competitive toll services and CLEC’s are better able to compete with ILEC local service rates that have been kept artificially low as a result of the access charge subsidies.

Access Charge  Investigation per Global Order of September 30, 1999, M-20021596 et. 
al. (July 15, 2003) at 10. (AT&T M.B. Remand at 11, 12)



AT&T contends that the original record and the Remand Record are replete with evidence of the anti-competitive effects of excessive, above-cost access charges.  First, the emergence of wireless providers as well as internet services like “instant messaging” have created new competitors and new alternatives for traditional toll service.  Unlike AT&T and other IXCs, wireless carriers and email providers do not have to pay subsidy laden access charges to terminate their customers’ calls.  Wireless carriers pay cost-based reciprocal compensation rates rather than access charges to terminate calls within a given MTA – an area usually much larger than a LATA.
  
AT&T notes that VOIP
 and VFX
 services are also growing in popularity because the providers of these services are also not forced to pay subsidy-laden access charges to terminate toll calls and, accordingly, can price their services at much lower retail rates
  (AT&T M.B. Remand at 12).



AT&T contends that high access rates also give Verizon an unfair competitive advantage for its long distance services.  Since 2001, IXCs have been forced to compete against Verizon and its long distance affiliate in the provision of toll service in Pennsylvania.  AT&T complains that Verizon only has to pay access rates to itself, in effect, shifting money from its long distance pocket to its local service pocket.  Consequently, Verizon avoids access charges for all calls that originate and/or terminate with its local exchange customers.  This enables Verizon to offer retail landline toll plans at retail rates below what other IXCs pay for Verizon wholesale access service alone
 (AT&T M.B. Remand at 13).



AT&T contends that the only one way to fix the problem is to remove all implicit subsidies from Verizon’s access rates immediately and reduce those rates to levels which reflect Verizon’s economic cut of providing exchange access service.  After implicit subsidies are removed, a fair competitive market with no regulatory handicapping can resolve the other problems.  AT&T argues that the facts strongly support and compel immediate relief at this docket (AT&T M.B. Remand at 14).



AT&T urges the Commission to eliminate the carrier charge and reduce traffic sensitive access rates to the Commission’s local wholesale rates for the same functionality.  The Carrier Charge is a component of Verizon’s access rates which was originally established in the Global Order.  Prior to the Global Order, Verizon assessed IXCs a per-minute subsidy rate element called the Carrier Common Line Charge, or CCLC.  The Global Order eliminated the CCLC and replaced it on a revenue neutral basis with a “Carrier Charge” assessed on a per line per month basis
 (AT&T M.B. Remand at 15).
AT&T maintains that at the time the Global Order was issued in 1999, the conversion from a per minute CCLC to a flat rate Carrier Charge made sense because Verizon’s access minutes of use were increasing rapidly.  The conversion was designed to limit the increasing subsidy revenue associated with the CCLC by linking the subsidy payment to the number of access lines Verizon has in service rather than to the growing minutes of use.  With a Carrier Charge structure, if access minutes of use continued to grow faster than access lines, the per minute subsidy cost would decline over time.  However, if the opposite occurred, the subsidy would increase over time
 (AT&T M.B. Remand at 15, 16).

Since the time that the Global Order was issued, access minutes of use have declined at a rapid pace due to wireless carriers, email and other forms of communications that can avoid high access charges.  Consequently, the IXCs’ effective access rate per minute has increased.
  AT&T suggests that the best way to solve this problem is to eliminate the Carrier Charge in its entirety (AT&T M.B. Remand at 16).

AT&T submits that the Commission recognized in the Phase 1 Order that the Global Order directed that the Carrier Charge be reduced by no later than December 31, 2001.
  In fact, Verizon’s Carrier Charge on a per line basis was not reduced at all in the first phase of this proceeding and was maintained at $.58 per line per month.  Due to declining minutes of use, the Carrier Charge collected by Verizon on a per-minute continues to increase as is demonstrated in the chart below:

	
	Prior to Phase 1

(All Access Customers)

V2-PA/V2-North
	As Required by

Phase 1 Order


	As Currently Paid by AT&T

	Per Line CC
	$0.58/$8.64


	$0.58
	$0.58



	CC Payment Per Minute
	[BEGIN PROPRIETARY]


	
	

	Per Minute Rate for

Each Access Minute


	
	
	[END PROPRIETARY]


(AT&T M.B. Remand at 16, 17)

A review of the chart demonstrates that AT&T’s effective per minute payment to Verizon for the Carrier Charge subsidy element is [BEGIN PROPRIETARY]       [END PROPRIETARY] higher than the per minute rate ordered by the Commission.  Moreover, it is [BEGIN PROPRIETARY]      [END PROPRIETARY] higher than the effective per minute rates for the Carrier Charge (as recognized by the Commission) paid by all Verizon PA access customers prior to the Phase 1 reduction.
  AT&T contends that the total effective per minute rate for each access minute currently paid by AT&T to Verizon after the Phase 1 reduction is actually 16% high than the effective per minute charge mandated by the Commission and over 10% higher than the Verizon PA effective per minute charge for each access minute (as recognized by the Commission based on Verizon’s own data) prior to the Phase 1 reduction
 (AT&T M.B. at 17, 18).

AT&T stated that the Carrier Charge is pure subsidy and must be eliminated in its entirety.  The Remand Record also reveals that Verizon’s other access charge elements (referred to as Traffic Sensitive Elements) are priced well above cost-based levels (including a reasonable profit).  Until all of these implicit subsidies are eliminated (or made explicit), fair intrastate toll competition will not be possible (AT&T M.B. Remand at 18, 19).

In AT&T’s testimony in the Remand Phase, AT&T witness Dr. Oyefusi conducted an analysis which identified the implicit subsidies remaining in Verizon’s access rates after the Phase 1 reductions.
  The analysis compares Verizon’s current Traffic Sensitive access rates for switching and transport with the Unbundled Network Element (“UNE”) rates for Verizon recently established by the Commission for the same switching and transport functionality (AT&T M.B. Remand at 19).

The results of the analysis demonstrate that, even without the Carrier Charge, Verizon’s remaining access rates remain well above cost-based levels.  While the current access rate for Traffic Sensitive Elements is [BEGIN PROPRIETARY]         [END PROPRIETARY] per access minute of use, the underlying costs (including overhead and a reasonable profit) recently established by the Commission is [BEGIN PROPRIETARY]           [END PROPRIETARY].
  Thus, Verizon’s Traffic Sensitive access rates are priced over six times higher than UNE prices for the exact same network functionality
 (AT&T M.B. Remand at 19, 20).

AT&T submits that the analysis conducted by Dr. Oyefusi comparing access rates to UNE rates is a proper comparison which should be adopted by the Commission.  AT&T contends that exchange access and comparable UNEs are the same functionality and have the same underlying costs.
  Although several of the participants are very critical of the Total Element Long Run Incremental Cost (“TELRIC”) rate methodology for establishing local switching, transport and reciprocal compensation rates, AT&T submits that the Commission’s establishment of UNE rates for materially the same network functionality as is utilized for exchange access is the only example of Commission establishment of a cost-based rate for the access services being provided by Verizon to IXCs.
  In fact, these UNE rates are the exact rates which were recently affirmed by the United States District Court for the Eastern District of Pennsylvania as complying with a cost-based standard
 (AT&T M.B. Remand at 20, 21).

AT&T states that if the Commission is unwilling to reduce access to cost, then at an absolute minimum it should reduce Verizon’s intrastate access rates to Verizon’s interstate levels.  Even after the Phase 1 reductions, Verizon’s intrastate access rates remain approximately three times higher than Verizon’s interstate counterpart.  Reducing rates to match interstate levels would still leave competitive disparities in place, but at least would represent a step in the right direction (AT&T M.B. Remand at 22).



AT&T contends that the record is conclusive that the competitive market delivers direct benefits to customers as a result of intrastate access charge reductions.  IXC toll pricing has been deregulated as “competitive” since 1993.
  Even though AT&T has the freedom to raise prices, the intensely competitive nature of the Pennsylvania long distance market has forced AT&T, on average, to reduce its rates so that AT&T’s Pennsylvania customers are receiving the full and direct benefit of prior Commission access reductions, including the reduction ordered in the first phase of this proceeding.  AT&T's prices have fallen faster than its access expenses.  As customers shift to lower priced calling plans, including the plans that give the customer unlimited toll calling for a fixed monthly rate, AT&T’s average revenue per minute (which is directly related to its price per minute) has declined faster than the per minute access charge it pays to Verizon, taking into full account the Phase 1 reductions.
 (AT&T R.B. Remand at 9).  From 2001 to 2004, AT&T's average revenue actually declined by [BEGIN PROPRIETARY]                               [END PROPRIETARY] while its average per minute access payments to Verizon increased:
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[END
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(AT&T R.B. Remand at 10)

AT&T explained that between 2001 and 2004, AT&T’s intrastate revenue per minute declined by more than [BEGIN PROPRIETARY]     [END PROPRIETARY] while its intrastate average access rate per minute increased by about [BEGIN PROPRIETARY]       [END PROPRIETARY]  Even taking into account the Phase 1 reductions, from 2001 to the present, AT&T’s intrastate average access rate per minute has declined by approximately [BEGIN PROPRIETARY]      [END PROPRIETARY] which is less than the decrease in intrastate average revenue per minute over the same period (AT&T R.B. Remand at 10, 11).

AT&T submits that this data is conclusive that the highly competitive long distance market is working as the Commission intends, and that customers have and continue to receive the direct benefit of intrastate access reductions, including the Phase 1 reductions.  Nevertheless, in their Main Briefs, Verizon and the public advocates continue to argue, without evidence, that Pennsylvania customers have not received any direct benefit.  However, none of the parties even attempt to refute the evidence of record to the contrary.
  They ignore the fact that reducing intrastate access rates improves competitive conditions and forces IXCs to offer and promote more favorable, lower rate and often unlimited calling plans.  The result is that, as a direct result of intrastate access reductions, Pennsylvania customers are paying less for intrastate toll service, regardless of whether AT&T or any other IXC files a tariff rate reducing its base rates (AT&T Remand R.B. at 11).

3.
MCI


MCI recommends that the Commission reduce intrastate access rates to cost based levels (MCI M.B. Remand at 5-7).  MCI noted even if Verizon’s intrastate access rates were reduced to the interstate level, the rates would still exceed the cost (MCI M.B. Remand at 8).  When MCI compares the intrastate rates, interstate rates and UNE rates, the UNE rates are lower for local switching, tandem transport facility and tandem switching.  Neither the interstate rates nor the UNE rates include carrier charges.  The interstate rate for tandem transport termination rates is less than the UNE rates ((MCI M.B. Remand at 8-9).  MCI recommends that Verizon charge its end users directly on a flat rate basis instead of imposing the carrier charge on the IXCs (MCI M.B. Remand at 10).  MCI urges the Commission to eliminate the unjustified and discriminatory carrier charge (MCI M.B. Remand at 10).



MCI acknowledged that any reductions would have to be implemented on a revenue neutral basis in accordance with Section 3017(a) of the Public Utility Code, 66 Pa. C. S. §3017(a) (MCI M.B. Remand at 12).  MCI’s witness, Dr. Pelcovits testified that if intrastate access charges were reduced to interstate levels, Verizon could recover the reduction by assessing all business and residential lines a maximum of $0.95 per line per month (MCI M.B. Remand at 5-7).  If the rates were reduced to UNE levels, Dr. Pelcovits estimated that the rates would have to be increased $1.08 per line per month (MCI M.B. Remand at 12).  MCI argues after an increase of $1.08 per line per month, the local rates of Pennsylvania consumers would be below the level of rates in neighboring states (MCI M.B. Remand at 12, 13).



MCI contends that Verizon and the other parties failed to challenge the proposition that the IXCs face significant competitive disadvantage due to the different call termination rates paid by the various types of carriers (MCI R.B. Remand at 1, 2).

4.
Qwest 



Qwest requests that the Commission reduce Verizon’s intrastate switched access charges to interstate levels in a revenue-neutral and a competitively-neutral manner.  Qwest indicates that the Commission has a choice of accepting the archaic policies argued by OCA, OSBA, OTS and Verizon that originally supported establishment of a Verizon carrier charge and minutes-of-use charge in the 1999 Global Order in order to reduce the price of local exchange service, or eliminating the inconsistency between jurisdictions and reducing opportunities for arbitrage (Qwest M. B. Remand at 5).



Qwest supports its recommendation for eliminating the carrier charge by stating that when long distance service is provided over the local loop, no additional functionality is required and there is no additional cost generated
  (Qwest M.B. Remand at 9). 



Qwest asserts that there is no question that the carrier charge is a subsidy (Qwest M.B. at 10).  Although the providers of interstate long distance, wireless, DSL and IP-based telephony services also use the local loop, only the IXCs pay a carrier charge for using the local loop (Qwest M. B. Remand at 10; Tr. 234-R,278-279-R, 406-R, 423-R).



Qwest stated that Verizon has estimated that an increase of [BEGIN PROPRIETARY]               [END PROPRIETARY] would be required to reduce intrastate access charges to interstate levels.  This is based on [BEGIN PROPRIETARY]            [END PROPRIETARY] lines (Qwest M. B. Remand at 11).  Qwest contends that with this increase Pennsylvania’s rates would still be below the rates of neighboring states (Qwest M. B. Remand at 11, 12).



Qwest suggests that bringing intrastate access rates in line with interstate rates will reduce rate arbitrage (Qwest M.B. Remand at 12).  When there are differences in interstate and intrastate access charges there is an incentive for IXC carriers to disguise the origin of the calls to change the call from an intrastate call to an interstate call (Qwest M.B. Remand at 13).



Qwest also explains that removing the high access charges will give the traditional wireline technologies the opportunity to compete with the wireless and other technologies that are not required to pay access costs (Qwest M.B. Remand at 14).  Qwest believes that consumers are moving toward wireless service because the offerings are more attractive (Qwest M.B. Remand at 15).  It was noted that while 8.3 million customers have wireline telephone service, the number of wireless customers has increased to 6.4 million in Pennsylvania (Qwest M.B. Remand at 15).



Qwest counters the arguments of Verizon and the public advocates about benefits to the consumers by stating that the record is devoid of evidence to show that consumers would be harmed by the increase of [BEGIN PROPRIETARY]           [END PROPRIETARY] per month (Qwest M. B. Remand at 18, 19).  In addition, Qwest states that although the IXCs have not pledged to pass through further access reductions to end users, the IXCs will be more competitive in marketing packages that benefit customers (Qwest M.B. at 20).  It is also noted that Verizon is not seeking a flow-through of costs savings to end users (Qwest M.B. at 20). 

5.
OCA


OCA contends that reducing the intrastate access charge at this time would not have a beneficial impact on competition in the long distance market.  However, increasing local rates at this time will have a negative impact on universal service (OCA M.B. Remand at 9, 14-16, 21-23).



In addition, OCA argues that a revenue neutral increase of Pennsylvania rates would lead to higher rates for customers purchasing noncompetitive local services and will prejudice customers (OCA M.B. Remand at 9).  OCA is concerned about the possibility of double recovery if this Commission acts before the FCC. Specifically, the same state access rate reductions at issue in this proceeding may be recovered through an increase in the federal SLC or the federal USF under proposals now pending before the FCC FNPRM (Id.).  In the Investigation at Docket No. I-00040105, the Commission agreed with the OCA that reducing rural intrastate access charges prior to the FCC action on the ICC Further Notice Of Proposed Rulemaking could lead to higher rates for Pennsylvania consumers (OCA M.B. Remand at 10).  OCA contends that if the PUC and the FCC use the same base year to determine the respective rate increase that they approve, the access charge reduction will be recovered through a SLC increase based on the ICC plans and a second time through an increase in the basic local service rate in this PUC proceeding (OCA M.B. Remand at 11-13).



Furthermore, the OCA is concerned that Pennsylvania may not be able to receive additional federal universal service funds if the Commission acts on the remanded issues prior to the FCC issuing an Order on the ICC Further Notice Of Proposed Rulemaking.  Some of the plans, such as the ICF plan, allow carriers to recover the total allowed revenue per line by either increasing their SLC or from a new universal service plan (OCA M.B. Remand at 14).  The total allowed revenue that can be obtained from the federal USF depends on the level of state access rates in existence immediately prior to the start of the FCC plan (OCA M.B. Remand at 14).



In addition, the OCA does not support additional access reform at this time because the Phase I access reductions have benefited the IXCs rather than the consumers.  Furthermore, they argue that the IXCs are not paying their proper share of loop costs.  OCA stated that the Commission should recognize that the carrier charge is an efficient mechanism for recovering a reasonable share of loop costs from the IXCs.  OCA asked the Commission to use the plan that the National Association of State Utility Consumer Advocates (“NASUCA”) proposed to the FCC, if it decides that further intrastate access rate reductions are needed at this time (OCA M.B. Remand at 39-40).  Under the NASUCA plan, the FCC would establish a target rate in each year of a five-year transition down to a rate of $0.0055 per minute.
  Intercarrier compensation rates already under the target rate (e.g., reciprocal compensation rates) would remain at current levels. 



OCA contends that any rate rebalancing should be based on all of Verizon’s lines (OCA M.B. Remand at 42).

6.
OTS



OTS urges the Commission to reject further access charge reductions until the IXCs can demonstrate clear, specific public benefits from such reductions (OTS M.B. Remand at 6).



OTS contends that access rate reductions do not appear to offer any real consumer benefits (OCA M.B. Remand at 17).  AT&T and MCI, the largest long distance competitors to Verizon, have practically exited the mass market.  MCI is seeking to merge with Verizon and AT&T is seeking to merge with SBC (OCA M.B. Remand at 17).  The evidence shows that long distance rates in the mass market have increased instead of decreasing (OCA M.B. Remand at 17, 18). 



Proponents state that the ILEC sets its access charges high to provide a subsidy for basic local exchange rates which are low.  Therefore, competitors claim that the ILEC must set its access charges at a level which adequately compensates it for the use of its infrastructure to terminate calls, but does not provide the implicit subsidies to allow the ILEC to provide basic service at below actual costs (OTS M.B. Remand at 7).



OTS submits that in this case OCA & Verizon argue that no implicit subsidies exist in Verizon’s current access charges.  Therefore, no further access charge reductions are necessary (OTS M.B. Remand at 7). 



Regardless of whether one believes that subsidies exist or not, it is logical to conclude that once the ILEC’s access charges are reduced and basic local exchange rates are increased, consumers would benefit (OTS M.B. Remand at 7).  Reduction in access charges that IXCs pay to ILEC would result in a reduction of service costs for consumers (OTS M.B. Remand at 7).



At the conclusion of the first round of this proceeding, the Commission ordered a reduction in Verizon and Verizon North’s access charges in the amount of approximately $50 million.  This reduction was implemented in February 2005 (OTS M.B. Remand at 7).  Nevertheless, OTS insists that the IXCs have neither passed the savings on to consumers nor shown the public benefit of the reductions (OTS M.B. Remand at 7, 8, OTS R. B. Remand at 4).



The IXCs argue that the Commission is precluded from ordering a “flow-through” of access charge rate reductions to end users and consequently, an examination of whether a flow through has occurred is improper and prohibited by Section 3018 (b) (1) of the Public Utility Code.  Although OTS agrees that Section 3018 (b)(1) precludes the Commission from ordering a “flow through,” OTS contends that no section of the Code requires that the Commission reduce access charges any further (OTS M.B. Remand at 8).  



OTS said that in Phase I Qwest assured the Commission that “customers will experience toll rate reductions that balance out any offsetting rate increases.  The consumer is the ultimate winner in all aspects of this proposal” (Qwest Statement No. 1, p. 7, 10; OTS M.B. Remand at 8).  Now Qwest states that toll rate reductions will occur but it will take time for the reductions to occur (Qwest Statement No. 2.0, p. 15; OTS M.B. Remand at 8, 9). 



As a result of the February 2005 access reductions, Qwest pays $2 million less each year in access charges than it paid prior to the first phase of this proceeding (OTS M.B. Remand at 9).



OTS states that as a proponent of access charge reform, it follows that Qwest would desire the Commission to require Verizon’s intrastate access charges to mirror its interstate access charges (Qwest Statement on Remand No. 1.0, p. 2).  However, OTS witness Kubas testified that Qwest’s intrastate access charges do not mirror its interstate access charges (OTS Statement No.1-Supp. R, pp. 4-6).  OTS labeled Qwest’s position as disingenuous (OTS M.B. Remand at 9).



Similarly, AT&T declared that “the demands of competition will compel carriers to flow access charge reductions through to customers.”
  OTS explains that despite this statement which advocated lower access charges in the initial phase of this proceeding, AT&T also failed to lower its toll rates (or any other fee, tax or surcharge) as a result of the reductions mandated during Phase I.
  Instead of reducing its fees, AT&T actually increased its “Regulatory Assessment Fee” from [Begin Proprietary]         to          [End Proprietary] per month per customer.
  As a result of the February 2005 access charge reductions, AT&T now pays $12.6 million less per year.  OTS concluded that AT&T has retained the savings since the savings have not been passed on to consumers.
 (OTS M.B. Remand at 10).



In addition MCI stated that “[a] reduction in access charges will benefit all consumers of intrastate long distance service.”
  Due to the February 2005 access charge reductions, MCI now pays $2.9 million less per year to Verizon.  OTS argues that the savings have been retained by the IXCs, who originally promised to pass the savings on to consumers (OTS M.B. Remand at 10).



OTS argues that for all practical purposes, it appears that the IXCs remain unwilling to pass along access charge reductions to consumers as they had once promised.  The question of whether further access charge reductions are necessary and/or proper must be discussed in the context of whether any benefits, or harm, were actually realized by ratepayers, the IXCs or Verizon (OTS M.B. Remand at 10, OTS R.B. Remand at 4).  



OTS concludes that since the IXCs failed to describe any public benefit, whether explicitly or implicitly, in this phase of the proceeding, further access charge reductions should not be mandated at this time (OTS M.B. Remand at 10, 11).



OTS contends that the IXC’s have failed to show that Verizon’s access charges are subsidizing basic local exchange rates.  All of the IXCs in this proceeding have claimed that intrastate access charges are above “cost” and the Commission should remove such subsidies from access rates.
  However, as OCA has clearly shown through its testimony, while Verizon’s current access charges may be above incremental costs, this in no way proves that they are subsidizing basic local exchange rates.
  As such, it would amount to improper shifting of costs to reduce intrastate access charges and increase basic local exchange rates (OTS R.B. Remand at 3). 



OTS urges the Commission to reject the IXC’s proposal to eliminate the carrier charge or reduce Verizon’s intrastate access charges to mirror its interstate access charges.  



OTS states that surrendering to Qwest’s desire would be tantamount to duplicity since Qwest fails to follow its on proposal within its own corporation.  OTS Witness Kubas testified that, in those states where Qwest operates as a local exchange carrier, Qwest’s intrastate switched access rates are much higher than its interstate rates.
  Additionally, Qwest maintains a Carrier Charge (“CC”) in eight states, despite claiming that a Carrier Charge is unreasonable, not based on any cost component, and is an inequitable IXC charge in Pennsylvania.
 (OTS R.B. Remand at 4).



As set forth by OTS in Phase I of this proceeding, and OSBA in this portion of the proceeding, the carrier charge should not be eliminated because it is designed to recover the cost of maintaining the local loop, which is a joint and common cost for all users to bear.



OTS contends that it is prudent to evaluate the effects of the first round of access charge reductions before determining whether further access charge reductions are warranted.  Finally, in response to OTS’ arguments, Qwest has claimed that it will take time for the market to work before the effects of access charge reform become apparent.
  While this is true and OTS does not dispute this claim, it is also a tacit admission that further access charge reform, at the present time, is premature.  OTS suggests that the Commission wait until it is able to evaluate the impact of the last rate rebalancing, which took effect in February 2005.  At the present time, despite Qwest’s assurance that customers would be the ultimate “winners” as a result of the first round of rate rebalancing, there has been no proffer of evidence in this proceeding that customers actually had benefited (OTS R. B. Remand at 5). 



OTS concludes that because the IXC’s have failed to detail any public benefit, whether explicitly or implicitly, in this phase of the proceeding, further access charge reductions should not be mandated at this time (OTS M. B. Remand at 10, 11).

7.
OSBA 



OSBA said that the ALJ and the Commission may decide that further reducing or eliminating Verizon’s carrier charge should rest upon policy considerations rather than upon a calculation of how much contribution should be made by the toll carriers to the cost of a Verizon loop.  Therefore, the OCA urges the ALJ and the Commission to pay special attention to the FCC’s examination of both interstate and intrastate local compensation and toll access charge reform in the Unified Intercarrier Compensation proceeding.  In general, the FCC is considering whether a methodology should be selected in order to create more uniform access charges.  The FCC is examining the amount of compensation that should be paid by the toll carriers for use of the local networks, and also whether the FCC can and should assert the power to set intrastate access charges.  (OSBA M.B. Remand at 8).



OSBA admits that no party in this proceeding is able to predict with certainty what actions and rulings will result from the Unified Intercarrier Compensation proceeding.  However, if the FCC chooses to act on intrastate access charge reform, OSBA contends that the issues under consideration by the ALJ and the Commission at this docket number will be impacted.  Furthermore, given the level of complexity of the various proposals under consideration by the FCC, even an FCC decision that does not address intrastate access charges may significantly impact telephone customers in the Commonwealth.
 


Therefore, the ALJ and the Commission should hold any further reduction in Verizon’s access charges in abeyance pending a final ruling in the FCC’s Unified Intercarrier Compensation proceeding.  Holding any further changes to Verizon’s access charges in abeyance until such time as the FCC has finally ruled would be consistent with the Commission’s August 11, 2005 action in the Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket I-00040105 proceeding. (OSBA M.B. Remand at 3, 8, 9).



OSBA objects to decreasing the carrier charge because the loop was built to serve local and toll usage.  Therefore, OSBA believes that the IXCs should pay for using the loop (OSBA M.B. at 4-7).



In the event that the Commission decides to reduce the carrier charge, OSBA suggests that the resulting increase in local exchange rates be imposed on Verizon’s contract and non-contract customers (OSBA M.B. at 3).  OSBA cites to Chapter 30 of the Public Utility Code which provides for revenue neutrality when access charges are reduced.  The applicable section reads as follows: 

The commission may not require a local exchange telecommunications company to reduce access rates except on a revenue-neutral basis. 

66 Pa. C.S. § 3017(a).



OSBA contends that Verizon would be violating §3016(f)(1) if it only increased the rates for non-contract customers.  OSBA stated that Chapter 30 prohibits cross-subsidization.  The applicable section reads as follows: 

A local exchange telecommunications company shall be prohibited from using revenues earned or expenses incurred in conjunction with noncompetitive services to subsidize competitive services. 

66 Pa. C.S. § 3016(f)(1). 



Under 66 Pa. C.S. § 3002, a “protected telephone service” such as local exchange service is not “competitive” unless so determined by the Commission after notice and hearing.  Therefore, any local exchange rate increase for the non-contract customers of Verizon must be strictly limited to the decrease in Verizon’s access revenue attributable to the lines serving non-contract customers and must not include any recovery of the access charge revenue loss that is attributable to the lines serving contract customers. Even if Verizon’s current contracts preclude the recovery at this time of the contract customers’ share of lost access revenue, Section 3016(f)(1) prohibits Verizon from recovering that shortfall from non-contract customers.(OSBA M.B. Remand at 10).



OSBA argues that Verizon must spread the recovery of any lost access revenue over the [BEGIN PROPRIETARY]               [END PROPRIETARY] retail switched lines in the Commonwealth, not the [BEGIN PROPRIETARY]            [END PROPRIETARY] lines that are used to serve Verizon’s non-contract residential and business customers (OSBA M.B. Remand at 10. 11). 



Consequently, OSBA asserts that if Commission orders that Verizon’s carrier charge, or any other element of Verizon’s access charges, must be reduced or eliminated, Verizon should be required to design its local exchange rate increases to comply with 66 Pa. C.S. §3016(f)(1) and should be required to provide documentation to that effect. 

G.
Recommendation
1. 
FCC Proceeding



After reviewing the arguments of the parties, the applicable Commission orders and the FCC documents, it is my recommendation that the Commission deny the parties’ request to wait until after the FCC rules on this subject.  It is undisputed that the intercarrier compensation proceeding before the FCC is very complex.  Proposals for reform have been submitted by various entities and it is not clear whether the FCC will adopt one proposal, combine various proposals or design its own plan.  Furthermore, no one can predict when the FCC will act.  



Although Verizon and the public advocates have given various reasons for delaying action in this matter, AT&T has shown that the Commission knew about the FCC proceeding and had several opportunities to stay this proceeding.  



In the Phase I Recommended Decision, I recommended that the Commission mark the case closed and open a new proceeding when additional access reform was warranted.  The Commission rejected that suggestion and remanded this case for additional evidence and a recommended decision.  Subsequently, the OCA suggested that the Commission stay this case because the FCC intercarrier compensation proceeding would impact on this matter.  Instead of deferring action, the Commission expanded the scope of this case to include information about the impact of the FCC proceeding on this action.



Furthermore, when the Commission stayed the proceeding in the Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, No. I-00040105, in August 2005, it could have stayed the instant proceeding.  The stay of the Rural Investigation is distinguishable from the current proceeding for several reasons.  The Rural Investigation was instituted at the end of 2004.  In the instant case, the parties have presented testimony and submitted briefs in Phase I and the current phase.  In addition, Verizon is neither a small company nor an average schedule company that receives federal Universal Service Fund support. 



Verizon and the public parties contend that the Commission should defer action in this case because the FCC could decide to preempt the state Commission’s jurisdiction to address intrastate access charges.  While the ICF proposal recommends that the FCC create a unified intercarrier compensation system, there are other proposals which would require the state and the FCC to coordinate any access reform.  



OCA specifically complained about the potential for double recovery.  However, the access reforms will be based on the access charges in effect at the time of the reform.  Consequently, the Commission and the FCC will be able to adjust any additional charges to consumers to prevent the ILECs from recovering twice for the same access charge reduction.



OCA also raised the issue of being ineligible for universal service funds if the Commission acts at this time.  Some of the other parties have rejected this argument and explained that Verizon and Verizon North are ineligible for these funds.



In light of the fact that this is a remand, the case has been fully litigated in two phases and the Commission will be able to adjust any rate increases to customers to prevent double recovery, it is my recommendation that the Commission act without waiting for a decision from the FCC.


2.
Compliance with Phase I Order



AT&T asserts that Verizon has violated section 3017(a) of the Public Utility Code, 66 Pa. C. S. §3017(a), because its access rates have not been reduced on a revenue neutral basis (AT&T M.B. Remand at 9).  AT&T states that Verizon estimates that it recovered $4.8 million more in revenue than it lost by reducing the access charge (AT&T M.B. Remand at 9, 10).



AT&T suggested that the Commission require Verizon to true up on an annual basis to include the most recent available data on access volumes and end user line volumes.  If Verizon has recovered more than it lost from reducing the access charges, the result should be additional access reductions or an offset to the local end user rate (AT&T M.B. Remand at 11).



Furthermore, AT&T recommends that over recovery could be prevented by using a forecast of access minutes for future rate rebalancing instead of using historic access minute volumes (AT&T M.B. Remand at 11).



Verizon counters AT&T’s argument by showing that the Phase I rebalancing was calculated using the access and end user line volumes at the time of the filing (Verizon M.B. Remand at 36).  Although AT&T complains that its revenue has decreased because of less lines, it ignores the fact that Verizon’s volume of end users has also decreased since the Phase I rebalancing (Verizon M.B. Remand at 35, 36).



It is undisputed that the industry is changing and consumers are using wireless, cable and other new technologies to communicate.  Consequently, rebalancing cannot be exact when the number of minutes used and the number of lines are variable.  Verizon showed that its end users have declined since the rebalancing.  Based on the May 2005 volumes, Verizon estimates that it will recover [BEGIN PROPRIETARY]              [END PROPRIETARY] from the $0.80 increase per line instead of the [BEGIN PROPRIETARY]              [END PROPRIETARY] projected based on the August 2004 volume of end users (Verizon M.B. Remand at 37, 38).  



In light of the volatility of the industry and the end users ability to change packages and carriers, it would be useless to require an ILEC to rebalance each year and return any amount that was over recovered.  There is no provision for recouping amounts that are under recovered.  Furthermore, using a forecast instead of historic data to rebalance would not insure that that the revenue would be closer to the estimated recovery amount.  Accordingly, Verizon has provided evidence to support its position that it complied with the Phase I Order and AT&T has not provided additional evidence to refute Verizon’s proof (Verizon M.B. Remand at 35-38; R. B. Remand at 17-19).

3. ICF and NASUCA Plans



The ICF plan provides for all intercarrier compensation rates to be reduced from present levels to zero over a six year period.  The lost revenue would be replaced by end user charges and a new universal service support mechanism.  To address all rates, the plan would allow the FCC to usurp the state commission’s jurisdiction to approve intrastate access charges.  Since the states do not have jurisdiction over portions of the existing intercarrier compensation system, it has been suggested that the FCC is the only entity that can resolve the problems and propose a unified system. 



Although AT&T and MCI contend that access reform must be completed immediately, under the ICF plan the access charges would be reduced to zero over a six year period.  



A review of the applicable cases, the FCC documents and comments to the intercarrier compensation proceeding and the positions of the parties in this matter demonstrate that the states should continue to have a role in regulating intrastate access charges.  Therefore, the Commission should not endorse the ICF plan or adopt portions of this plan in resolving this case.



The OCA advocates the use of the NASUCA plan if the Commission decides that access reform is needed now.  None of the other parties recommend that this plan be used.  



Pursuant to this five year plan, Verizon would not decrease its access charges in the first year because Verizon’s access charges are less than the first year target.  At the end of the five year period, the target rate is $0.0055 per minute.  State commissions retain the authority to decide the method for achieving the voluntary target rates.  Instead of automatically offsetting lost revenues, the NASUCA plan requires a demonstration of financial need. 



This plan certainly does not address the IXCs requests.  In addition, Verizon, OTS and OSBA do not embrace it.  The plan does not allow for neutral rate rebalancing as required by Chapter 30.  It is my opinion that it would not assist the Commission in deciding the next steps for access reform in Pennsylvania.  Consequently, I do not recommend that the Commission adopt the NASUCA plan.

4. Eliminate the Carrier Charge



With the changes in the industry and the emergence of wireless and other technologies that use the local loop without paying the carrier charge, it is difficult to continue to charge the IXCs for using the local loop.  Although public advocates still contend that the IXCs pay for using the loop, the trend seems to be toward eliminating this charge.  In the Global Order, which was issued in 1999, the charge was changed from a per minute to a per line charge.  Although it made sense at the time, this change has proven to be costly.  The record shows that the number of access minutes is decreasing.  With the merger of SBC and AT&T and Verizon and MCI, the number of access lines will continue to diminish.  



Although the IXCs pay for using the loop, there is no proposal to charge the wireless and other technologies for using the same facilities.  This negates the public advocates argument that the loop is a joint cost that must be shared by all who use it.



The IXCs have proven that the carrier charge is no longer valid way to address this matter.  Consequently, the cost must be paid by the end user.



In the record, the parties do not provide evidence regarding the cost to the end user if the carrier charge were eliminated.  Nevertheless, the parties have presented evidence to show that the cost to the end user would be between $0.95 and $1.50 per line if intrastate access charges were reduced to interstate levels.  



In it main brief on remand, MCI provided a chart of Verizon’s intrastate versus its interstate switched access rates.

	Rate Element
	Intrastate Rates

Cents per minute
	Interstate Rates

Cents per minute

	Local Switching
	[BEGIN PROPRIETARY]


	

	Tandem transport termination
	
	

	Tandem transport facility (per mile)
	
	

	Tandem-switching
	
	

	Carrier Charge
	
	[END PROPRIETARY]


MCI M.B. Remand at 8.



Since the carrier charge is one component of the access charge, it is reasonable to conclude that the revenue required for rebalancing after eliminating the carrier charge is less than the amount to bring intrastate access charges to interstate levels.  MCI’s witness, Dr. Pelcovits testified that if intrastate access charges were reduced to interstate levels, Verizon could recover the reduction by assessing all business and residential lines a maximum of $0.95 per line per month (MCI M.B. Remand at 5-7).


Since there is still a concern about rate shock and universal service, the carrier charge should not be abolished immediately.  It should be removed within six months to a year after the Commission’s order in this matter.  

5. Reduce Intrastate Charge to Mirror Interstate Charge



Verizon has presented evidence to show that its intrastate access rates are well below the national average.  In addition, Verizon and OTS have shown that Qwest’s intrastate access rates fail to mirror interstate access rates in the states where it operates as an ILEC (Verizon M.B. Remand at 31-32; OTS M.B. Remand at 9).



The IXCs have presented three choices:  reduce intrastate rates to interstate rates; reduce intrastate rates to UNE rates or reduce intrastate rates to cost.  Based on the Global Order, the pending FCC proceeding and other Commission actions, it is clear that the time has come for additional access reform.  The first step is to remove the carrier charge.  Neither the interstate rates nor the UNE rates include a carrier charge. 



Although Verizon and the public advocates contend that the IXCs failed to show that they passed the Phase I access charge reductions to the consumers, the IXCs did provide evidence that the additional unlimited calling plans are a result of the Phase I reductions.  The fact that the wireline service has declined does not necessarily mean that the consumers cannot afford to pay for wireline service.  



Verizon presented convincing evidence to support its position that it is not appropriate to use total element long run incremental cost (“TELRIC”) to price access (Verizon M.B. Remand at 33-35, R. B. Remand at 19, 20).  UNEs are individual pieces of an incumbent local exchange carrier’s network that competing local exchange carriers can lease to provide competing telephone service under the federal Telecommunications Act.  The TELRIC methodology is used to calculate UNE rates.  The FCC has interpreted the Telecommunications Act of 1996 to require local interconnection rates be set at TELRIC costs but there is no similar requirement for switched access rates.  The IXCs have failed to prove that TELRIC costs represent Verizon’s actual expected cost of providing service.  In addition, the TELRIC methodology does not reflect market conditions and other essential costs.  Verizon noted that the FCC has consistently rejected attempts to price access using the TELRIC methodology.  Therefore, it is my recommendation that the Commission deny the IXCs request to reduce intrastate rates to UNE rates.



The IXCs support a recommendation to have Verizon’s intrastate rates mirror its interstate rates.  Verizon’s intrastate local switching, tandem transport termination and tandem transport facility rates exceed the interstate charges for these elements (See chart on page 64).  Verizon and the public parties disagree with any access reform at this time.  Nevertheless, based on the evidence in the record, I recommend that that Verizon reduce its intrastate charges to interstate charge levels within one to two years after the final Order in this matter.  



Although the IXCs request that intrastate access charges be immediately reduced to interstate charges, the ICF proposal that was submitted to the FCC allows the reductions to occur over six years starting in 2005.  Therefore, requiring the reduction within two years is ahead of the FCC timetable.

6.
Reject the Proposal to Reduce Access Charge to Cost



Verizon has proffered evidence and case law to support it position that the Commission is not required to reduce access charges to costs and that it is within the Commission’s discretion to determine where to draw the line at which access rates subsidize other costs.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 480 (Pa. Commonwealth 2000).



The IXCs failed to prove that subsidies would still exist after the elimination of the carrier charge and the reduction of intrastate rates to interstate rates.  Furthermore, the IXCs failed to prove that access charges should be at cost.  This proceeding should be marked closed after the carrier charge is eliminated and the intrastate rates are reduced to the level of interstate rates.  If additional access reform is required, a separate proceeding should be commenced.  This is consistent with the ICF proposal that plan called for another proceeding in the fifth year to determine whether additional reductions were warranted.

7.
Revenue Neutral Rebalancing and Lines for Recovery



It is undisputed that Section 3017(a) of the Public Utility Code, 66 Pa. C.5. §3017(a) requires revenue neutral rebalancing.



Verizon rejects OSBA’s argument that placing the increases on “non-contract lines” would violate Chapter 30’s prohibition in 66 Pa. C. S. §3016(f)(1) that revenue earned in conjunction with “protected services” may not be used to “subsidize” competitive service.  Verizon contends that the protected services would not be priced above costs and therefore would not be subsidizing competitive services (Verizon M.B. Remand at 14, 15).



In addition, AT&T, MCI, OCA and OSBA asked the Commission to calculate the required local rate increases based on all lines served (AT&T R.B. Remand at 19; MCI M.B. Remand at 12, OCA M.B. Remand at 42, 43; OSBA M.B. Remand at 3, R.B. Remand at 3, 10-13)).  Specifically, they request that Verizon spread the recovery over the [BEGIN PROPRIETARY]              [END PROPRIETARY] retail switched lines in the Commonwealth, not the [BEGIN PROPRIETARY]            [END PROPRIETARY] lines that are used to serve Verizon’s non-contract residential and business customers (OSBA M.B. Remand at 10. 11).  They argue that this would reduce the rate increases to the end users.  


Verizon disagrees with the parties who advocate that all lines, including lines purchasing bundled or competitive services, should bear the cost (Verizon M.B. Remand at 13, 38, 39).  Verizon contends that the Commission determines the rates that can be increased but that it cannot increase rates for competitive services (Verizon M.B. Remand at 13). Verizon supports its assertion with the Chapter 30 section that authorizes Verizon to price competitive services at the company’s discretion.  66 Pa. C. S. §3016(e)(1).



Furthermore, Verizon argues that the Commission cannot place portions of the revenue neutral offset on services that will not produce the required revenue.  



AT&T, MCI, OCA and OSBA have failed to show that the Commission can order Verizon to include competitive services in the rate rebalancing; therefore the request to have the Commission order that the recovery apply to all lines served is denied.
III.
ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the request to delay a decision in this matter until the Federal Communications Commission issues a ruling in its intercarrier compensation proceeding, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92 (Rel. March 3, 2005), is denied.



2.
That the Office of Consumer Advocate’s request for the Commission to use the plan that the National Association of State Utility Consumer Advocates (“NASUCA”) proposed to the FCC for access reform is denied.



3.
That Verizon PA, Inc. and Verizon North, Inc. shall eliminate their carrier charges between six months to one year after a final Commission order in this matter.



4.
That after a Commission Order adopting this access proposal is entered and after notice through bill insert, bill message or separately mailed notice to all customers at least 30 days prior to the date of any rate change, Verizon, Inc. and Verizon North, Inc. may increase local rates to compensate for lost revenue from the carrier charge, based upon a one-day tariff compliance filing, to be effective on a date between six months to one year after said Order.  

(a)
Part of the lost revenue can be recovered from Residential basic local service rate increases on a combined Verizon Pa and Verizon North basis.  The R-1 rate increase shall be $1 or less.  The increase would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.

(b)
The remaining lost revenue can be recovered from Business line rate increases on a combined Verizon Pa and Verizon North basis. 



5.
That, between one year and two years after a final Commission order in this matter, Verizon PA, Inc. and Verizon North, Inc. shall reduce their intrastate access charges to the level of their interstate access charges. 



6.
That after a Commission Order adopting this access proposal is entered and after notice through bill insert, bill message or separately mailed notice to all customers at least 30 days prior to the date of any rate change, Verizon, Inc. and Verizon North, Inc. may increase local rates to compensate from lost revenue from the additional intrastate access charge reductions, based upon a one-day tariff compliance filing, to be effective on a date between one year and two years after said Order.  

(a) A portion of the lost revenue can be recovered from Residential basic local service rate increases on a combine Verizon PA and Verizon North basis.  The second R-1 rate increase shall be $.50 or less.  The increase would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.

(b) The remaining lost revenue can be recovered from Business line rate increases on a combined Verizon PA and Verizon North basis.


7.
That this proceeding shall be marked closed after the carrier charge is eliminated and the intrastate rates are reduced to the level of interstate rates.

Date:
November 30, 2005
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Cynthia Williams Fordham
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�Id. at 73.  TNRN support may be disaggregated under the existing Commission rules governing disaggregation for rural carriers.  Id. 


�Id. at 54-58, 73.


�See id. at 75-81.


�Id. at 80-81.


�Id. at 81.


�Id. at 80.


�Id. at 75-78 (describing a “unit-based” assessment of working telephone numbers and non-switched, high-speed, dedicated network connections). 


�See NASUCA Proposal at 1.  NASUCA believes that elimination of the rate disparities combined with revenue reductions will encourage carriers to enter into negotiated bill-and-keep arrangements.  Id. at 1-2.  NASUCA states, however, that a mandatory elimination of intercarrier payments is ill-advised and unnecessary.  Id. at 2.  


�Id.  The plan would permit a higher target rate ($0.0095 per minute) for rural carriers.  Id.  The NASUCA plan contemplates interim reform but not a final comprehensive solution.  Id. at 1, 3.


�Id.  


�Id.  Thus, under the NASUCA plan, the Commission would continue to have jurisdiction over interstate access rates and the state commissions would continue to have jurisdiction over intrastate access rates and local service rates. Id.


�Id.


�Id.  NASUCA states that the existing local switching support (LSS) fund could be amended to allow recovery of a portion of the revenue shortfall if necessary.  Id.


�Id.  Additional funding could be recovered, however, through local rates or universal service as determined by the states.  Id.


�Id. at 2.


�Id. at 2.


�Id. at 3.


� 	In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92 (Rel. March 3, 2005).


� 	For example, when the FCC announced its FNPRM, FCC Commissioner Copps issued a statement that “[i]ntercarrier compensation is a must-do item for this Commission this year.  It should be our number one telecommunications priority.” See also Speech of Commissioner Copps to Federal Communications Bar Association, TR Daily, March 28, 2005.  VZ St. 1.0 Remand (Kane Direct) at 11, n.5.


� 	See VZ St. 1.0 Remand (Kane Direct) Exhibit 2.


� 	Investigation Regarding Intrastate Access Charges, Intra LATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, I-00040105.


� 	In contrast, the Vice Chairman’s Motion deferred the rural ILEC access investigation prior to the start of any record development for that case.


� 	Qwest St. 1.0, p. 3, lines 13-16.


�AT&T St. 1.2-R at 9.


� 	AT&T St. 1.2R (Surrebuttal) at 9.


�  In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket


No. 01-92 (FNPRM Rel. March 3, 2005).





� 	Verizon St.1.0 Remand, Exhibit 4, Qwest FCC Comments at 1.


� 	AT&T contends that the “proof” of the advantages of these other methods of communications over AT&T’s traditional long distance business is “in the numbers,” pointing to AT&T’s declining access minutes. (AT&T M. B. Remand at 14).  However, AT&T admitted in response to discovery that it has halted all marketing efforts to its traditional long distance (including toll) customers, stopped attempting to compete on price and selectively raised prices. According to AT&T itself, “[t]he inevitable effect of these actions is that AT&T’s mass market customer base will dwindle away over time through churn,” …. See Verizon St. 1.1 Remand at 29  





�AT&T St. 1.0 at 11-16, AT&T St. 1-R at 15.  For example, in Pennsylvania, the Philadelphia MTA stretches from Delaware to State College – spanning across several LATAs.


� 	Voice Over Internet Protocol (“VOIP”) services convert digital voice calls into data packets and piggyback such “calls” over a broadband Internet connection—whether a Cable Modem or Telco DSL, bypassing access rates.  Vonage and AT&T Call Vantage are well known VOIP service offerings.


� 	Virtual Foreign Exchange (“VFX”) is a CLEC variant of the traditional incumbent’s foreign exchange service which provides a different local calling area to a customer than he would otherwise have, as a vehicle to reduce inbound or outbound toll charges. 


� 	AT&T St. 1-R at 16.


� 	AT&T St. 1.0 at 11-18; AT&T St. 1-R at 16.


� 	AT&T St. 1.-R at 17.


� 	AT&T St. 1-R at 18.


� 	AT&T St. 1-R at 18-19.


� 	Phase 1 Order at 16.  The Global Order also expressly recognized that the sooner the Carrier Charge was eliminated, “the better it would be for the competitive environment in Pennsylvania.”  Global Order at 60.


� 	All of the figures are as set forth in the Commission’s Phase 1 Order which it appears were based on 2003 minutes of use volumes.  AT&T’s current effective rates are based on an average of the Carrier Charge billed by Verizon to AT&T in February, March and April of 2005 –the only bills received prior to the close of the record which reflected the Phase 1 access rate reduction.  See OAO Revised Exhibit 6; AT&T St. 1.7-R at 12-13.


� 	The per minute access rate for each access minute includes the per minute rate associated with the Carrier Charge, as well as Verizon’s traffic sensitive rates for transport and switching of toll traffic. 


� 	Phase 1 Order at 35-36, Ordering Paragraph 3(b).


� 	Phase 1 Order at 36, Ordering Paragraph 3(c); OAO Record Exhibit 6; AT&T St. 1.2-R at 13-14.


� 	OAO Remand Exhibit 1.


� 	Verizon’s current UNE rates became effective on October 1, 2004 and were established by the Commission in Generic Investigation Re:  Verizon Pennsylvania’s Unbundled Network Element Rates, R-00016683 (July 16, 2004).  The Commission established UNE rates for Verizon as listed in Appendix A to that Order. 


� 	AT&T St. 1-R at 12, OAO Record Exhibit 1.  Verizon’s local switching rate elements are some 388% above the UNE rate for the same functionality and its fixed transport access rate is priced 111% above the UNE rate for the same functionality


� 	AT&T St. 1-R at 11.


� 	AT&T St. 1.2-R at 5-6.


� 	Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission et. al., Civil Action No. 04-3866  (August 3, 2005).


� 	See 66 Pa. C.S. §3018 and its predecessor 66 Pa.C.S. §3008.


� 	AT&T St. 1.1-R at 7-9; OAO Remand Exhibit 5; AT&T St. 1.2-R at 12-13.


� 	The data in the column is found in the record at AT&T St. 1.1-R at 7-8; OAO Remand Exhibit 4.


� 	The data in the column, except for the 2005 data, is found in the record at AT&T St. 1.1-R at 8; OAO Remand Exhibit 5.


� 	AT&T St. 1.2-R at 13; AOA Remand Exhibit 6.  This figure represents AT&T’s average access rate per minute billed by Verizon for February, March and April of 2005.


� 	On page 20 of its Main Brief, OCA does reference in passing that including “additional fees” in AT&T’s revenue per minute analysis increases its revenue per minute for intrastate toll service.  However, without a shred of evidence, OCA then concludes that IXC rates and margins have increased rather than decreased.  What the record does reflect is that AT&T witness, Dr. Oyefusi, openly acknowledged that his revenue per minute analysis did not include the In-State Connection Fee and that if it did, it would have an upward effect on AT&T's intrastate average revenue per minute.  However, Dr. Oyefusi also provided evidence that bundled calling plans were also excluded from AT&T’s revenue per minute analysis and that if it were possible to include the revenue and minutes from these plans, it would have a downward impact on AT&T’s revenue per minute since many of the bundled calling plans include unlimited intrastate toll calling.  AT&T St. 1.1-R at 7-9.   Overall, the record indicates that that effects of these two factors offset each other and, as outlined above, AT&T’s intrastate revenue per minute has declined, while during this same period its average access cost per minute has increased -- proving once and for all that AT&T’s toll customers in Pennsylvania are paying less for intrastate toll service and have received the full benefit of intrastate access reductions (and more).


� 	Qwest St. No. 1.0 at 17; Verizon St. No. 3.0 at 3-11; MCI St. No. 1.0, at 38-39. Tr. 278-279, 423.


� Trends in Telephone Service, Federal Communications Commission, Wireline Competition Bureau, Industry Analysis and Technology Division (June 30, 2005) at 8-5, 11-4


�Id.  The plan would permit a higher target rate ($0.0095 per minute) for rural carriers.  Id.  The NASUCA plan contemplates interim reform but not a final comprehensive solution.  Id. at 1, 3.


� 	AT&T Main Brief, phase 1, p. 11; OTS Statement No. 1-SD, p. 6.


� 	OTS Statement No. 1-SD, p. 6; OTS Supplemental Exhibit No. 1, Schedule 3.


� 	Id.


� 	OTS Statement No. 1-SD, pp. 5; 12.


� 	MCI Statement No. 1, pp. 10; 16; OTS Statement No. 1-SD, p. 8.


� 	AT&T M.B. Remand at 1-2; MCI M. B. Remand at 2; Qwest M.B. Remand at 7-10.


� 	OCA Main Brief Remand at 28-32.


� 	See OTS Rebuttal Exhibit No 1 at 1-27.


� 	See OTS Statement No. 1 Supp. R. at 5.


� 	OSBA M. B. Remand at 4.


� 	Qwest Main Brief at. 22.


� 7 See, e.g., OCA Statement No. 1, at 31-44.
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