PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265
Public Meeting held January 27, 2006

Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Bill Shane


Kim Pizzingrilli


Terrance Fitzpatrick

Donald M. Jones, Sr. 







C-20031021

             v.

Duquesne Light Company

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Duquesne Light Company (Duquesne) filed on October 20, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on September 28, 2004, in the above-captioned proceeding.  Also, concurrently with the filing of its Exceptions, Duquesne filed a Motion for Leave to File Exceptions Out of Time.  On October 25, 2004, Donald M. Jones Sr. (Complainant) filed a Motion to Deny Duquesne’s Request to file Exceptions Out of Time.  The Complainant did not file Reply Exceptions.

History of the Proceeding



On August 6, 2003, the Complainant filed a Formal Complaint (Complaint) against Duquesne wherein he alleged that Duquesne illegally terminated his electric service on September 30, 2001, without advance notice.  The Complainant also alleged that Duquesne violated his service contract for billings, and is guilty of fraud, intentional theft of property and tampering with records.  On September 12, 2003, Duquesne filed an Answer to the Complaint in which it admitted that it terminated the Complainant’s electric service but denied that advance notice was not given and denied that the termination was improper.  Duquesne also claimed that the Complainant’s service was terminated for non-payment on February 18, 2003, not on September 30, 2001, as alleged by the Complainant.  Duquesne further denied all of the other allegations contained in the Complaint.

On September 22, 2003, the Complainant filed a Reply to Duquesne’s Answer wherein he requested copies of certain documents.  On October 2, 2003, Duquesne filed an Objection to the Complainant’s request for production of documents.  On October 14, 2003, Duquesne filed a Letter-Response to the Complainant’s request for documents wherein Duquesne included the documents which it had available concerning this matter.  On October 23, 2003, the Complainant filed a Reply to Duquesne’s Letter.  
On November 5, 2003, Duquesne served the Complainant with its First Set of Interrogatories.  On November 10, 2003, the Complainant filed a Letter requesting judgment in his favor.  On November 12, 2003, the Complainant filed a Response to Duquesne’s Interrogatories, wherein he refused to answer the Interrogatories.  On February 20, 2004, Duquesne filed a Motion to Compel Answers to Interrogatories.  On March 24, 2004, a hearing was held by the ALJ.  The Complainant appeared pro se and Duquesne was represented by counsel. 


On September 28, 2004, the ALJ issued an Initial Decision wherein he recom​mended that: (1) the Complaint be sustained; and (2) that, upon the Complainant’s payment of the final bill of $220.25 to Duquesne, Duquesne shall promptly restore service to the Complainant’s property.  As noted, Duquesne filed a Motion for Leave to File Exceptions Out of Time, as well as its Exceptions, on October 20, 2004.  On October 25, 2004, the Complainant filed a Motion to Deny Respondent’s Request to File Exceptions Out of Time.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fifteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Complainant disputed the decision of Duquesne to terminate electric service to an unoccupied garage he owns at 907 Chestnut Alley (Chestnut Alley), Clairton, PA, for non-payment.  The Complainant, who resides at 6047 West Oxford Street (Oxford Street), Philadelphia, PA, contended that Duquesne terminated service without advance notice on September 30, 2001, and that electric service has not been provided to the structure since that date.  The Complainant further contended that “… (a) ll billings stopped coming to the contracted address…” (Oxford Street) and that all billings which he had received were paid in full.  The Complainant accused Duquesne of fraud, intentional theft of property and record tampering because it created, in his opinion, a false billing of $220.00 and because it stated that it sent the Complainant’s bills to Chestnut Alley.  The Complainant alleged that he never arranged for bills to be sent to Chestnut Alley because that property does not have mail delivery service.  The Complainant requested that Duquesne be ordered to: (1) restore electric service at Chestnut Alley at no cost to him; (2) that all charges after September 2001 be rescinded; and (3) that all future bills be sent to his mailing address at Oxford Street.  The Complainant also requested that Duquesne be fined to the full extent of the law.

Duquesne countered that the Complainant’s electric service at Chestnut Alley was terminated for non-payment on February 18, 2003, not in September 2001, as alleged by the Complainant.  Duquesne claimed that the mailing address for this customer was changed on September 24, 2001, in response to correspondence from the Complainant.
  
Duquesne further contended that no payments were received on this account since September 7, 2001, and that it issued termination notices to Chestnut Alley on February 5, and February 12, 2003.  Furthermore, Duquesne noted that none of the bills sent to Chestnut Alley were returned to Duquesne by the Post Office.  According to Duquesne, the Complainant had a final unpaid balance of $220.25 at this service address. 

In his Initial Decision, the ALJ concluded that the Complainant met his burden of proof and that Duquesne had not fully followed the Commission’s termination procedures because it neither posted a notice at the Complainant’s residence nor did it attempt to contact him at his residence prior to termination. (I.D. at 6).  The ALJ directed Duquesne to promptly restore the Complainant’s service upon payment by the Complainant of the $220.25 balance. (id).  The ALJ further directed Duquesne not to assess the Complainant a service restoration fee and to mail future bills for service at the Complainant’s garage in Clairton to the Complainant’s residence at Oxford Street in Philadelphia. (id).  Finally, the ALJ recommended that Duquesne be ordered to cease and desist from further violations of Commission Regulations. (id).  Therefore, the ALJ recommended that the Complaint be sustained.

Exceptions to the ALJ’s Initial Decision were due on October 18, 2004.  As noted, on October 20, 2004, Duquesne filed a Motion for Leave to File Exceptions Out of Time stating that, due to its attorney being on vacation, and an administrative oversight, its Exceptions had not been timely filed.  On October 20, 2004, Duquesne concurrently filed its Exceptions to the ALJ’s Initial Decision.  
On October 25, 2004, the Complainant filed a Motion to Deny Duquesne’s Request to File Exceptions Out of Time and requested that the ALJ’s Initial Decision be made final without consideration of Duquesne’s Exceptions.  We note that this Commission has the discretion under the Code to grant waivers of our regulations.  Due to the relatively minor lateness of Duquesne’s submission, and for good cause shown, we shall grant Duquesne’s Motion to File Exceptions Out of Time, and we will consider them on the merits.

In its Exception No. 1, Duquesne objects to the ALJ’s Finding of Fact (FOF) No. 13 which states that after Duquesne changed the Complainant’s billing address from Philadelphia to Clairton, the Complainant never received bills or the termination notices.  Duquesne contends that it sent eighteen monthly bills to the Clairton address between September 24, 2001 and February 25, 2003, as well as several other miscellaneous letters, and that it has no record that any of these bills were returned by the Post Office as undeliverable.  Duquesne does note that the only returned mail documented from this address was one letter comprised of a notice concerning a rate change.  Duquesne states that, according to the Complainant’s own testimony, there is a mail slot prominently noticeable on the door of the Clairton premises and that the Complainant was at the Clairton address in October 2001.  Duquesne notes that while the Complainant testified that there was no electrical service at the premises at that time and that he found no bills inside the mail slot, its Exhibit No. 3 clearly shows that electricity was being consumed at the Clairton premises in October 2001.  (Exc. at 5-7).

Duquesne opines that under the “mailbox rule,” proof that a letter was properly mailed raises a rebuttable presumption that the letter was received. Sheehan v. Workmen’s Compensation Appeal Board (Supermarkets General), 600 A.2d 633 (Pa Cmwlth. 1991), appeal denied, 530 Pa. 663, 609 A.2d 170 (1992).  Duquesne further contends that once this presumption is established, the party alleging that it did not receive the letter has the burden of establishing that fact.  Merely asserting that the letter was not received is insufficient to overcome the presumption of receipt.  Samara v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).  Duquesne notes that the Complainant also testified that he contacted the Commission in 2003 because the Post Office terminated mail service to the Clairton premises. (Tr. at 21).  Duquesne opines that this suggests that mail was previously being delivered to the Clairton premises and that the Complainant had access to that mail. (Exc. at 6-7).
Based upon the record evidence, we find Duquesne’s Exception with regard to FOF No. 13 to be meritorious.  The Complainant’s contentions that electric service at the Clairton garage was terminated in September or October 2001; that he called Duquesne to find out why his service had been terminated, and that he sent Duquesne a letter in December 2001 is contradicted by evidence presented by Duquesne.  Duquesne’s evidence establishes that service to the Clairton garage was not terminated until February 18, 2003, (Duquesne Exhibit No. 3) and that Duquesne has no record of any calls or correspondence received from the Complainant between September 24, 2001 and March 19, 2004.   (Duquesne Exhibit No. 4).  Therefore, we shall grant Duquesne’s Exception No. 1. 
In its Exception No. 2, Duquesne objects to the ALJ’s finding that Duquesne did not fully follow the Commission’s termination procedures because Duquesne did not post a termination notice at the residence of the ratepayer and the affected dwelling not less than 48 hours prior to the termination date.  Duquesne notes that the Commission’s Regulation 56.95, 52 Pa. Code § 56.95, provides as follows:

§ 56.95.  Deferred termination when no prior contact.

If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by § 56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employe may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.

Duquesne avers that this Regulation is clearly intended to apply to the termination of service to a dwelling unit, and that, although the account in question was billed under Duquesne’s Rate RS – Residential Service, the Clairton premises is not a dwelling but an unoccupied garage.  Duquesne notes that: (1) on February 5, 2003, it mailed a ten-day termination notice to the Clairton address (which was not returned by the Post Office); (2) on February 12, 2003, it posted a termination notice at the Clairton premises; and (3) on February 18, 2004, it terminated service.  Duquesne contends that in February 2003, the mailing address change from the Philadelphia address to the Clairton address had been in effect for a period of more than sixteen months and that it has no record of having been contacted during that period by the Complainant notifying it that there was a problem with mail being sent to the Clairton address.  Duquesne also notes that since the establishment of the relevant account, no telephone number has ever been noted thereon. (Exc. at 9-10).

Duquesne further claims that, under the circumstances, it made a bona fide effort to provide notice to the Complainant when it mailed a termination notice to the mailing address and followed this up by posting a notice at the service premises.  Duquesne believes that it is absurd to expect a public utility located in Pittsburgh to send an employee to Philadelphia to post a customer’s residence before terminating service to an unoccupied garage.  (Exc. at 10-11).
Based upon the record evidence and the specific circumstances of this situation, we disagree with the ALJ that Duquesne did not follow the Commission’s termination procedures.  We note that, in this instance, the Complainant submitted a change of address card intending to clarify the proper name of the street in Clairton on which his garage was located.  However, Duquesne misinterpreted this change of address card from the Complainant and changed the Complainants billing address from West Oxford Street in Philadelphia to the Chestnut Alley address in Clairton.  At that point, the Complainant no longer received any further bills from Duquesne for the Clairton garage.  However, the Complainant never attempted to contact Duquesne to find out why the bills stopped and to correct the unintentional result caused when the Complainant submitted the change of address form to Duquesne.  Considering that the account in question is not a dwelling unit; that Duquesne had been mailing the bills for this account to this address for sixteen months without any customer contact; that Duquesne did not have any record of a telephone number being provided for this account; and that Duquesne attempted to provide customer contact of potential termination via mail and a posted notice, we shall grant Duquesne’s Exception No. 2 and reverse the ALJ’s finding on this issue.
In its Exception No. 3, Duquesne objects to the ALJ’s finding that Duquesne shall not assess the Complainant a service restoration fee.  Duquesne opines that it acted in good faith in honoring the Mailing Address Change Form submitted by the Complainant, and in supplying electric service to the Clairton address.  Duquesne further opines that it acted reasonably and in good faith in providing termination notices and that it is unreasonable to deny Duquesne recoupment of its costs incurred in reconnecting service.  (Exc. at 11).

Based upon our review of the record evidence, we shall deny this Exception with regard to the reconnection fee.  In light of the Complainant’s testimony that his intent in mailing the change of address card was simply to clarify the street address of his garage, we do not believe it would be justified to assess a service restoration fee in this instance.  As such, we shall uphold the ALJ’s determination that Duquesne shall not assess the Complainant a service restoration fee.
In its Exception No. 4, Duquesne objects to the ALJ’s Conclusion of Law No. 3, which states that the Complainant met his burden of proof.  Duquesne avers that for the reasons set forth under its Exceptions Nos. 1 and 2, it is clear that the Complainant did not meet his burden of proof in this matter and that the preponderance of the evidence of record supports Duquesne’s position. (Exc. at 12).  
Based upon our Conclusions in regard to Duquesne’s first two Exceptions, supra, we shall grant this Exception.  We disagree with the ALJ’s conclusion that the Complainant met his burden of proof on this issue.
In its Exception No. 5, Duquesne objects to the ALJ’s Conclusion of Law No. 4, which states that Duquesne shall cease and desist from any further violations of the Code, the Commission’s Regulations and the Commission’s orders.  Duquesne states that it has every intention of continuing to comply with the Code, the Commission regulations and the Commission’s orders.  Duquesne also claims that the Complainant did not prove that Duquesne violated any applicable Commission directive and that it is inappropriate to order Duquesne to “cease and desist from any further violations.” (Exc. at 12).  
Upon consideration of the evidentiary record herein, we shall grant this Exception.  We have previously determined that, in the unique circumstances of this proceeding, Duquesne acted appropriately and did not violate any Commission rule or regulation.  Therefore, there is no reason to order Duquesne to cease and desist from any further violations.  We shall therefore strike the ALJ’s Conclusion of Law No. 4.


In light of the above discussion and upon our review of Duquesne’s Exceptions, we are of the opinion that the Complainant failed to meet his burden of proof in this proceeding.  As such, we shall reverse the ALJ’s Initial Decision, in part, and grant, in part, Duquesne’s Exceptions, consistent with the discussion contained in the body of this Opinion and Order.
Conclusion


Based upon the foregoing discussion, we shall: (1) grant Duquesne’s Exceptions, in part, and deny them, in part; (2) reverse the ALJ’s Initial Decision, in part; and (3) dismiss, in part and sustain, in part, the Complainant’s Complaint, all consistent with the above discussion.  Duquesne shall be directed: (1) to restore service to the Complainant’s property upon his payment of the final bill of $220.25; (2) not to assess the Complainant a service restoration fee; and (3) to mail future bills for service to the Complainant’s residence at Oxford Street in Philadelphia; THEREFORE,



IT IS ORDERED:

1.
That the Motion to File Exceptions Out of Time filed by Duquesne Light Company is granted.



2.
That the Exceptions of Duquesne Light Company to the Initial Decision herein are granted, in part, and denied, in part, consistent with this Opinion and Order.

3.
That the Initial Decision herein of Administrative Law Judge Charles E. Rainey, Jr., is adopted, in part, and reversed, in part, consistent with this Opinion and Order.



4.
That the Complaint of Donald M. Jones, Sr. against Duquesne Light Company is dismissed, in part, and sustained, in part, consistent with this Opinion and Order.


5.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  January 27, 2006

ORDER ENTERED:  February 16, 2006
	�	On September 5, 2001, the Complainant completed and mailed to Respondent a mailing address change/correction form to indicate that the correct name of the service address was Chestnut “Alley” and not Chestnut “Way.”  (Finding of Fact No. 7). 
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