
  PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held February 9, 2006
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick
Heeter Printing Co., Inc., c/o Nelson Heeter




C-20055351

v.

Columbia Gas of Pa., Inc.


OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Heeter Printing Co., Inc., c/o Nelson Heeter (Complainant) on November 22, 2005, to the Initial Decision Granting Motion to Dismiss (I.D.) of Administrative Law Judge (ALJ) David A. Salapa issued herein on November 4, 2005.  On December 2, 2005, Columbia Gas of Pa., Inc. (Columbia) filed Reply Exceptions.





History of Proceeding
On September 23, 2005, the Complainant filed a Complaint against Columbia asserting that water flowing along the gas line that crosses the Complainant’s property saturated the ground and caused an earth slide, damaging the Complainant’s building and property.  The Complainant alleges that it spent $41,000 to repair the damage caused by the earth slide.  The Complainant requests that the Commission order the “gas company to pay for the damage they caused”.  

Columbia filed an Answer, New Matter and Motion to Dismiss as a single pleading on October 7, 2005.
  Columbia’s pleading admits that the Complainant’s building and property were damaged by an earth slide but denies that the gas line was responsible for the damage.  Columbia’s Motion to Dismiss contends that the Commission lacks the authority to either determine liability for the damages to the Complainant’s building and property or to award the Complainant monetary damages.  Alternatively, Columbia’s Motion to Dismiss alleges that the Commission has no jurisdiction over the gas line which is the subject of the Complaint because the gas line is owned by Columbia Gas Transmission Corporation, an interstate gas pipeline transmission corporation.  Columbia Gas Transmission Corporation is subject to regulation by the Federal Energy Regulatory Commission.  

The ALJ noted that, as of the date of issuance of the Initial Decision, the Complainant has not filed an answer to Columbia’s New Matter or Motion to Dismiss.  In the Initial Decision, ALJ Salapa recommended that Columbia’s Motion to Dismiss be granted.  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted. 
Discussion


In his Recommended Decision, ALJ Salapa reached Findings of Fact Nos. 1-8 (I.D. at 2-3) and Conclusions of Law Nos. 1-4 (I.D. at 6).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


The Complainant’s Exceptions are not lengthy, and they will be quoted in pertinent part:
· On September 27, 2005 I sent a complaint to the PUC

· On or about October 10, I received a copy of Attorney Crayne’s answer to formal complaint wherein he alleges that my contractor agreed that the damage was my fault.  This is patently untrue as outlined in my original complaint.

· On or about October 15 I received a hearing notice that a phone hearing would be held on November 15, 2005. . . . Then a letter dated October 25, the PUC said the hearing was cancelled . . . .
· Then I received a court order that the case was closed with no judgment.  It goes on to say that I (complainant) failed to answer a motion or new matter . . . .


On review of the Complainant’s Exceptions, we find that they are not meritorious.  The Complainant has recited a general outline of the events regarding the filing and processing of his Complaint and he furthermore challenges the Commission’s conclusion regarding the placement of fault for damages to his property.  


We note initially that the factual issue of fault for damage to the Complainant’s property is neither relevant nor material in this proceeding because, as noted by the ALJ, the Commission lacks jurisdiction to award damages in this type of case.  Terminato v. Pa. National Insurance Co., 538 Pa. 60, 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 491 Pa. 123, 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 477 Pa. 1, 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  As the Commission lacks authority to award damages, the Complaint should be dismissed with prejudice.  (I.D. at 4).


Additionally, we note that the Complainant in his Exceptions confirms that his Complaint is against Columbia Gas Transmission Corporation and not against Columbia.  As noted by the ALJ, the Commission lacks authority over the gas line or Columbia Gas Transmission Corporation.  The Natural Gas Act, 15 U.S.C. § 717, et seq. grants the Federal Energy Regulatory Commission exclusive jurisdiction over the facilities of interstate gas pipe lines.  Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988); National Fuel Gas Supply Corporation v. Public Service Commission, 894 F.2d 571 (2nd Cir. 1990).  In Mike Makripodis v. Columbia Gas of Pa., Inc., 1998 Pa. PUC LEXIS 75, Docket No. C‑00968358 (August 24, 1998) the Commission specifically acknowledged that it did not have any jurisdiction over Columbia Gas Transmission Corporation.  The Commonwealth Court of Pennsylvania in Adams v. Pennsylvania Public Utility Commission, 819 A.2d 631 (Pa. Cmwlth. 2003) reached the same conclusion.  (I.D. at 5-6).  For the above reasons, the Complainant’s Exceptions are denied.  

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and therefore they will be denied.  Accordingly, the ALJ’s Initial Decision will adopted; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Heeter Printing Co., c/o Nelson Heeter on November 22, 2005, to the Initial Decision of Administrative Law Judge David A. Salapa, are denied.


2.
That the Initial Decision of Administrative Law Judge Salapa herein, issued on November 4, 2005, is hereby adopted.


3.
That the Complaint filed at Docket No. C-20055351 is dismissed.


4.
That this proceeding be marked “closed.”








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 9, 2006
ORDER ENTERED:  February 23, 2006



	�	The ALJ noted that Columbia should, in the future, file a motion to dismiss, or any other preliminary motion pursuant to 52 Pa. Code § 5.101, as a separate pleading from an answer and new matter filed pursuant to 52 Pa. Code § 5.62.  That procedure would assist the Commission and the other parties in a separate consideration of the allegations set forth in new matter and the allegations set forth in the preliminary motion. 
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