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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Charan and Bhupinder Singh (Petitioners) filed on June 7, 2005, to the May 18, 2005 Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur.  Jai Ambe, Inc, Jai-Mai, Inc., and Drums Motel, LLC (Respondents) filed Reply Exceptions on June 14, 2005.         
History of Proceeding

On April 26, 2004, the Melrose Realty Company, Inc. (Complainant) filed a Formal Complaint alleging that the Respondents operate a regional sewage treatment plant that is a de facto public utility.  The Complainant alleged that the Respondents planned to terminate sewage service to the Complainants’ Sugarloaf property without complying with the termination procedures mandated by the Commission.  The Complainant requested that: (1) the Respondents be deemed a public utility in accordance with 66 Pa. C.S. § 102; (2) the Respondents be enjoined from terminating service to the Complainant; (3) the Respondent be required to provide all appropriate financial information concerning the sewage treatment facility; (4) the Respondents refund all unlawfully collected sewage treatment fees; and (5) the Commission fine the Respondents for their violations of the Public Utility Code (Code) and the Commission’s Regulations.  

By correspondence dated May 10, 2004, the Respondents indicated that they had no present intent to terminate sewage service to the Complainant while the matter was under review by the Commission.  On May 14, 2004, the Respondents filed an Answer denying the material allegations of the Complaint and moved for dismissal of the Complaint.  The Respondents also filed New Matter alleging that the Complaint was a contract dispute over which the Commission had no jurisdiction.  On May 18, 2004, the Complainant filed its Response to New Matter denying the material averments therein.  On June 25, 2004, the matter was assigned to ALJ Jandebeur.  Evidentiary hearings were held on February 9-10, 2005.    

On October 7, 2004, the Respondents filed a Motion for Judgment on the Pleadings/Summary Judgment or in the Alternative to Consolidate the matter with the Pilot proceeding (Motion).
  On October 12, 2004, the Complainant filed an Answer opposing the Motion.  On October 28, 2004, the Respondents filed a Praecipe withdrawing the Motion, based on ALJ Jandebeur’s Initial Decision in the Pilot proceeding.  On November 9, 2004, the Respondents filed a second Motion for Judgment on the Pleadings (Second Motion) alleging that: (1) the Pilot decision answered the de facto public utility issue and that a second determination in the instant action is barred by res judicata and/or collateral estoppel; (2) the issue of termination of service was rendered moot by the Respondents’ indication that they had no present intent of terminating service and by the Initial Decision in Pilot; (3) the financial disclosure requested by the Complainant (related to rates the Respondents may charge in the event the Commission affirms the Initial Decision in Pilot) is an issue not ripe for review; (4) the Complainant failed to allege that it paid fees to the Respondents and therefore has no standing to pursue a refund claim; and, (5) the propriety of any fine against the Respondents should be considered in the Pilot proceeding.  On November 18, 2004, the Complainant filed a Reply in Opposition to the Respondents’ Second Motion.    



By correspondence dated November 24, 2004, the Respondents alleged that the Complainant sold the property involved in the Complaint and no longer had standing to pursue the action.  The Respondent further alleged that the Complainant admitted that it had not paid any monies to the Respondent.  By correspondence dated November 30, 2004, the Complainant confirmed that it had sold the property but argued that the sale did not affect its interest in the proceeding.  By Interim Initial Decision issued December 16, 2004, ALJ Jandebeur denied the Respondents’ second Motion for Judgment on the Pleadings.  On December 30, 2004, pursuant to 52 Pa. Code § 5.302(a), the Respondents filed a Petition for Interlocutory Review of ALJ Jandebeur’s denial of its Second Motion.  By Secretarial Letter issued February 1, 2005, we waived the thirty-day period for consideration of an interlocutory petition set forth in 52 Pa. Code § 5.303.  By Opinion and Order entered February 3, 2005, the Commission denied the Petition for Interlocutory Review.  



On March 29, 2005, the Petitioners filed a Petition to Intervene (Petition).  On April 6, 2005, the Respondents filed an Answer opposing the Petition.  By Initial Decision issued May 18, 2005, ALJ Jandebeur denied the Petition.  The instant Exceptions were then filed.             
Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 

Respondents Jai Ambe, Inc. and Drums Motel, LLC are the owners of the Best Value Inn in Sugarloaf Township, Luzerne County, Pennsylvania.  Respondent Jai-Mai, Inc. operates the sewage treatment plant (STP) serving the motel.  (Petition at 1, ¶ 2).  On December 13, 1993, the Complainant entered into a contract with the Respondents’ predecessor-in-interest, Hazleton National Bank to provide sewage treatment to the Complainant’s Sugarloaf Township property.  (Petition at 2, ¶ 5).  The Petitioners operate a Texaco station on a parcel of the Sugarloaf property leased from the Complainants.  (Petition at 2, ¶ 9).  Pursuant to the property lease, the Petitioners are responsible for the cost of using the STP.  (Id.).  According to the Petitioners, in or about 2001, the Respondents began overcharging for usage.  (Petition at 3, ¶ 10).  On or about February 10, 2003, Jai-Mai notified the Petitioners that it was seeking additional charges for operating and management expenses.  (Petition at 3, ¶ 11).  The Petitioners aver that as of April 19, 2004, they paid a sum of $1,995 to the Respondents for use of the STP for usage from May 1, 1998 through December 31, 2000.  (Petition at 4, ¶ 15).  The Respondents billed a total of $10,251.93 for usage from January 1, 2001 through November 2002.  (Id.).  The Petitioners have not paid that bill and allege that it is unreasonable, excessive, and contrary to the contracted usage rate.  (Id.).  No invoice was issued for the period of November 2002 to the date of filing.  (Id.).  The Petitioners refuse to pay charges that are not provided in the sewage treatment contract and aver that they will deposit payments equal to historic monthly charges into an escrow account.  (Petition at 3-4, ¶ 12).               
Section 5.72(a) of the Commission’s Regulations, 52 Pa. Code § 5.72(a), provides:  
(a)  Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought. The right or interest may be one of the following:



(1) A right conferred by statute of the United States or of the Commonwealth.


(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.


(3) Another interest of such nature that participation of the petitioner may be in the public interest.  

Section 5.74 provides that, “Intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”  ALJ Jandebeur found that no extraordinary circumstances existed which would permit the Petitioners to intervene in this matter.  (I.D. at 5).  The ALJ noted that the Petitioners’ testified at the January 2004 Pilot hearing regarding the Texaco station and problems with the STP.  (Id.).  Additionally, Melrose filed the current Complaint on April 26, 2004, and the hearing was held on February 10, 2005.  ALJ Jandebeur stated that the Petitioners and their counsel have been aware of the ongoing actions involving the STP since 2003, but chose not to file for intervention until March 28, 2005.  The ALJ denied the Petition finding that it presented no extraordinary circumstances.  (Id.).     
The Petitioners except to the dismissal of their Petition to Intervene arguing that extraordinary circumstances exist pursuant to 52 Pa. Code § 5.74 in that the ALJ suggested and/or invited the Petitioners to intervene and because Jai-Mai, Inc has filed a Praecipe and Writ against the Petitioners to toll the statute of limitations for any claims related to the STP.  (Exc. at 2).  The Respondents argue that the Petitioners’ Exceptions do not conform to the requirements of 52 Pa. Code § 5.33(b) regarding formatting and citation of the record and move that they be stricken.  (R. Exc. at 1).  The Respondents posit that the ALJ did not abuse her discretion by refusing the untimely attempt to intervene.  (R. Exc. at 2).    

We will caution the Petitioners that compliance with the Code and Regulations is expected and allows the proceedings to progress efficiently.  Nonetheless, we do not find that any substantive rights of the Respondents have been affected by the Petitioners’ failure to correctly format its Exceptions.  “The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.”  52 Pa. Code § 1.2(c).  The Motion to Strike Exceptions is denied.  
Review of the record reveals that the ALJ did not invite the Petitioners to intervene.  The ALJ noted that the Petitioners could not obtain relief on any claims against the Respondents without being a party to the action.  Why the Petitioners chose not to file for intervention until two months after the hearing concluded still has not been explained.  Furthermore, the Praecipe and Writ filed by the Respondents in the Luzerne County Court of Common Pleas is not germane to the decision making process utilized by this Commission.  The Petitioners have not persuaded us that extraordinary circumstances exist which would allow intervention under 52 Pa. Code § 5.74.  The Petitioners have not met their burden of proving that the ALJ erred by denying their Petition.  Therefore, the Exceptions are denied.

Moreover, we note that the Commission has made a final determination in the Pilot proceeding mentioned above.  By Opinion and Order adopted October 19, 2006, at Docket No. C-20031054, the Commission determined that the Respondents herein, Jai-Mai, are not providing public utility service to the public for compensation and as such are not subject to the Commission’s authority; THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions of Charan Singh and Bhupinder Singh to the Initial Decision of Administrative Law Judge Ember S. Jandebeur issued May 18, 2005, are denied.   

2.
That the May 18, 2005 Initial Decision of Ember S. Jandebeur is adopted.    

3.
That the Petition to Intervene filed by Charan Singh and Bhupinder Singh is denied.      

4.
That the Secretary of the Commission mark this matter as closed.  

 





BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 30, 2006
ORDER ENTERED:  December 4, 2006
� 	The complainant in Pilot Travel Centers, LLC v. Jai-Mai, Inc., 


C-00031054, also alleged that the Respondents operate a regional sewage treatment plant that is a de facto public utility.   
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