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Comments Of The York County Solid Waste And Refuse Authority

The York County Solid Waste and Refuse Authority (“YCSWA”), acting through counsel, respectfully submits the following comments in response to the Pennsylvania Public Utility Commission’s (“Commission” or “PUC”) Tentative Order as captioned above.1  
I.
Communications

1.
All communications regarding these comments and all documents related to this proceeding should be served on the following:



William A. Ehrman



Executive Director



York County Solid Waste and Refuse Authority



2700 Blackbridge Road



York, PA 17402-7901



Telephone:  717-845-1066; Telefax:  717-843-1544
Email:  w.ehrman@ycswa.com



Robert M. Strickler



Attorney Registration No. 07496



Griffith, Strickler, Lerman, Solymos & Calkins



Counsel for the York County Solid Waste and Refuse Authority



110 S. Northern Way



York, PA  17402-3737




Telephone: 717-757-7602; Telefax:  717- 757-3783



Email:  rstrickler@gslsc.com


Benjamin L. Willey



Law Offices of Benjamin L. Willey, LLC



Counsel for York County Solid Waste and Refuse Authority



7272 Wisconsin Avenue, Suite 300



Bethesda, MD 20814



Telephone:  301-941-1972; Telefax:  240-235-7775



Email:  blw@bwilleylaw.com

II.
The YCSWA

2.
The YCSWA is a public corporation organized and existing under the provisions of the Pennsylvania Municipality Authorities Act of 19452 and established by the Board of County Commissioners of York County for the benefit of the health and safety of the people of York County.3  In 1983, the YCSWA was concerned about groundwater contamination caused by the York County Sanitary Landfill in Hopewell Township and five other sites in York County that were on, or proposed to be placed on, the National Priorities List.  Development of the YCSWA’s cogeneration facility became critically important following a 1984 Consent Decree issued by the Commonwealth Court of Pennsylvania which prohibited use of the Hopewell Landfill as a primary disposal facility after July 31, 1990, and required the YCSWA to pursue with all due diligence implementation and completion of a waste-to-energy solid waste facility.4

3.
The YCSWA constructed and now owns a solid-waste-fueled electric generator that is a Qualifying Facility (“QF”) under the Public Utility Regulatory Policies Act of 19785 (“PURPA”).  The YCSWA’s QF was qualified under PURPA6 as a result of an application approved by the Federal Energy Regulatory Commission (“FERC”) as a qualifying small power production facility pursuant to § 292.207 of the FERC’s regulations.7

4.
The YCSWA provides substantial environmental and social benefits to the people of York County and the Commonwealth of Pennsylvania.  Each year the YCSWA’s QF produces enough electricity to meet the needs of 25,000 to 30,000 York County homes.  Additionally, each year the electricity produced by the YCSWA using solid waste as an alternative, renewable fuel source saves approximately 550,000 barrels of oil.  The approximately 450,000 tons of solid waste burned by the YCSWA each year would otherwise fill approximately fourteen acres of landfill to a depth of thirty-five feet.  Approximately 200 to 250 garbage trucks per day tip their loads at the YCSWA’s facility, where tipping fee for York County municipal waste has been maintained at a constant $56.00 per ton for the past thirteen years. 

III.
The Commission’s Tentative Order

5.
On October 28, 2005, the Commission entered the Order that is now at issue involving development of a registry of information regarding Alternative Energy Credits (“AECs”) pursuant to the Alternative Energy Portfolio Standards Act of 2004.8  In the Order, the Commission tentatively designated the Generation Attributes Tracking System (“GATS”), developed by PJM Environmental Information Services, Inc. (“PJM EIS”), as the credits registry required by Act 213.9

6.
Under Act 213 and AEC is a tradable credit that represents one megawatt hour of qualified alternative energy generation.  The YCSWA’s generation is, by definition under Act 213, qualified as a Tier II alternative energy source.10

7.
The Commission notes that GATS will create a certificate for each megawatt hour of generation.  The certificate will represent the unbundled, renewable or alternative energy attribute of qualified generation, separated from the energy commodity.11  The Commission makes a finding that GATS meets the necessary requirements of a credit registry under Act 213.12
IV.
Comments:  GATS Must Not Be Permitted To Exceed The Mandate Of Act 213


8.
The YCSWA does not object to the Commission’s finding that through GATS, PJM EIS has produced a credits registry system that will meet the requirements of Act 213.  The reservation that must be examined regarding GATS is not based on insufficiency; it is based on GATS exceeding the mandate of Act 213.  


9.
There is no legislative authority, and no consequent regulatory authority, to put into place by administrative action a credits registry that exceeds the purposes and requirements of Act 213.  Accordingly,  the YCSWA urges the Commission to assure that GATS conforms to the requirements, procedures, and processes required by Act 213 – and nothing more.  The operation of GATS in the Commonwealth of Pennsylvania must not be permitted to exceed the requirements mandated by, or overreach the authority granted by, the General Assembly under Act 213.  


10.
PJM EIS introduces GATS on its website as follows:

The GATS database contains information for each individual generation unit. It creates generator-specific electronic certificates that identify the generation attributes necessary for electricity suppliers to satisfy state policies and to document claims made about “green” power. Data in the GATS include: megawatt-hours produced, emissions data (primarily from the U.S. Environmental Protection Agency and supplemented from other sources), fuel source, location, state program qualification and ownership of attributes for each megawatt-hour tracked.

The attributes or characteristics of the generation are recorded into the database as an electronic certificate after the electricity is produced. There is one certificate with a unique serial number identifying the attributes of the generation for each megawatt-hour produced. For owners of generation a certificate provides a means to sell or transfer the generation attributes to a buyer.[13]

11.
The deficiency in GATS is that in the form that it has been set up by PJM EIS, it could be interpreted to require the owner of generation, when selling or transferring the attributes of the generation documented by the certificate, to sell or transfer more than is contemplated by Act 213.  Under Act 213, the certificate is to represent one megawatt hour of qualified alternative energy generation – nothing more and nothing less.14  The Commission has no authority under Act 213 to establish a credit, a certificate representing the credit, or a registry of the credits and/or certificates representing anything more than one megawatt hour of qualified energy generation.  


12.
GATS could be interpreted to exceed the mandate and authority of the Commission in implementing Act 213 by requiring that GATS Certificates transfer not only the AEC representing one megawatt hour of qualified energy generation, but also “. . . all of the attributes from one MWh of electricity generation from a generating unit registered with 

GATS . . ..”15  Among the “attributes” aggregated by PJM EIS into a GATS certificate are emissions data for carbon dioxide, nitrogen oxides, and sulfur dioxides.16 


13.
In view of the fact that Act 213 provides for nothing more than transfer of an AEC that represents ONLY one megawatt hour of generation from a qualified, renewable energy source, the Commission, if it approves GATS as the credits registry for Pennsylvania, must clarify that a certificate applicable to qualified Pennsylvania generation represents ONLY one megawatt hour of generation from a qualified, renewable energy source – and nothing more.  If this Commission adopts GATS as the credits registry for the Commonwealth of Pennsylvania, entities owning and/or trading AECs under Act 213 will be required to register under GATS with PJM EIS.  Doing so will require a GATS subscriber to abide by the GATS Operating Rules and User Agreement.  Accordingly, if this Commission forces a party to be a registered GATS subscriber in order to trade or sell AECs under Act 213, then this Commission should also assure that the GATS Operating Rules do not require Pennsylvania parties to enter into a contract of adhesion that forces them to accept GATS Rules that exceed the authority and mandate of the Commission in implementing Act 213.  


14.
PJM EIS seems to recognize that the “attributes” reflected on its certificates can be dis-aggregated such that not all attributes reflected on the certificate need be transferred by the sale or trade of the underlying certificate.  For example, the PJM Operating Rules provide for a “Whole Certificate:” 

A “Whole Certificate” is one where none of the renewable Attributes have been separately sold, given, or otherwise transferred to another party by a deliberate act of the Certificate owner. Renewable Attributes shall include the environmental Attributes which are defined as any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever entitled, directly Attributable to the generation from the Generating Unit(s). Individual states may create different definitions of renewable Certificates. The GATS Administrator may consider revision of the definition of a Certificate in the future if needed to better meet the needs of state programs.[17]


15.
“Renewable Certificates” is not a defined term in the GATS Operating Rules.  However, “Attribute” is defined to include “emissions output,” and “Certificate” is defined to include “all Attributes.”  There is no reason to define a “Whole Certificate,” where none of the renewable Attributes have been separately sold, given, or otherwise transferred, unless there is an alternative possibility of something less than a “Whole Certificate” where some of the renewable Attributes have been or will be separately sold, given, or otherwise transferred.  Furthermore, under the GATS Operating Rules, a state has authority to create different definitions of renewable Certificates, and this Commission should do so in any order establishing GATS as the credits registry for Pennsylvania.  

V.
Conclusion

16.
The Commission’s authority to implement Act 213 is limited to the specific statutory mandate and authority stated in Act 213.  In establishing a credits registry in accordance with Act 213, the Commission should take care to clarify that GATS, as the credits registry for the Commonwealth of Pennsylvania, is limited in its application to the context of an Alternative Energy Credit as defined under Act 213:  a tradable credit that represents one megawatt hour of qualified alternative energy generation and reflected by a certificate representing the unbundled, renewable or alternative energy attribute of qualified generation, separated from the energy commodity.18

17.
The GATS Operating Rules provide that, “[i]ndividual states may create different definitions of renewable Certificates.”19  The General Assembly of the Commonwealth of Pennsylvania has defined an Alternative Energy Credit, and nothing in Act 213 includes emissions output in that definition.  Accordingly, this Commission should require in its final order that the definition of Certificate, as used by GATS to refer to AECs in Pennsylvania, shall be defined to include ONLY a tradable credit that represents one megawatt hour of qualified alternative energy generation reflected by a certificate representing the 
unbundled, renewable or alternative energy attribute of qualified generation, separated from the energy commodity and any other generation attributes associated with that energy.

Date: 28 November 2005
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